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* Partition, in the Muffulman law, applies to joint property in whatfoever manner ob- 
tained or acquired. It more immediately relates, ind.ed, to the diftribution of inheritance : 
but as the Muffalman docters make no diftinétion, in terms, between a partner and a par- 

cener, (co-inheritance being defined to be one mode of partnerfhip, Vol. Il. p. 269.) the 
tranflator ufes the terms partner and partnership throughout. 


Vor. IV. B Chap. 


& 


rate of hire 
k. 


for his wor 


The parti- 
tioner mutt 
be juft, and 
fkilful ; 


but muft not 
always be the 
fame perfon, 


The partners 
may agrce to 
@ partition, 
procuring (if 
one be an 
infant) an 
order from 
the magif- 
trate. 


One public 
partitioner 
cannot be 
concerned 
with another, 


PARTITION. Boox XXXtX. 


the allowance from the public treafury, he muft at all events appoint 
a perfon who will make the partition for a certain rate of hire, to be 
paid by the parties who are concerned and particularly benefitted by 
the divifion. In this cafe, the rate muft be moderate and fixed, fo 
that the partitioner may not be able to make exorbitant demands. — 

It is, however, more eligible that his allowances be paid from the 
public treafury, as this is eafier for the people in general, and 
precludes, in a greater degree, the imputations of corruption and 
injuftice, 


THE partitioner muft be a man noted for juflice and integrity s 
and he muft alfo poflefs a knowledge of that particular butineds. 


Tue magiftrate muft not compel the people always to accept of 
one particulary perfon for their partitioner; becaufe the tramfaction 
which pafles betwixt the partners and the partitioner is a fpecies of 
contract ; and it is not lawful to compel any perfon to enter into a 
contraét;—and alfo, becaufe, if fuch a practice were admitted, the 
perfon poflefling the exclufive appointment would demand an immo- 
derate rate of hire. 


Ir is lawful for feveral partners to agree amongft themfelves, and 
to make a divifion of their joint property. But if there be an si/ant 
among them, it is requifite that they procure an order from the ma- 
giftrate; for they poflefs no power over the infant. 


Tue Kizee mutt not fuffer the perfons employed in making par- 
titions to be concerned together in the hire or profit amfing from 
their bufinefs, fuch 4 conjun@tion tending to raife the hire to an ex- 
orbitant. rate; for each of them, when applied to, will make fome 
exeufe for declining the employment, and’ they will refer the party 
who has occafion for their fervices from one to another, until at length 


he be conftrained to confent to immoderate terms ;—whereas, if 


every: 
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every man is concerned only for himfelf, each will readily confent 
to be employed for a moderate hire, rather than lofe it altogether. 


Tue rate of wages to a partitioner is regulated by the number of 
perfons for whom the divifion is made, according to Huncefa. The 
two difciples maintain that it is determined in proportion to their 
re{pective fhares, the wages of the partitioncr being on account of 
their property, and therefore determined according to its extent, like 
the wages of a public weigher, of a meafurer, or of a perfon who digs 
a well to be held in joint property,—or like the maintenance of a 
flave belonging to feveral partners. ‘The argument of Haneefa is, 
that the wages of the partitioncr are given to him for difcriminating 
and feparating the fhares, in doing which it fignifies not whether the 
fhares be large or f{mall, fince the fhare of the inferior partner is dif- 
tinguifhed and fevered by his work, as well as that of him who 
holds a large proportton. It moreover fometimes happens that the 
labour in calculating a /ma// {hare is more than in afeertaining a /arge 
fhare; and fometimes the reverfe: hence it is difficult to determine 
how far the one or the other is attended with the moft trouble; and 
therefore the hire muft be referred to the mere act of dividing off or 
difcriminating. It is otherwife in digging a well; for, in that in- 
ftance, the wages are on account of digging and carrying away the 
earth, in which there is difference in the labour performed for each 
partner’s proportion. With refpect to we:ghing or meafuring, if thote 
be performed im order to effect a partition of any thing, ({uch as 
wheat held in partnerfhip,) it is affirmed by fome that the fame dif- 
ference of op'nion fubiilts betwixt Haneefa and the two difciples :— 
but if they be performed merely to afcertain the quantity of the 
whole, or for any other purpofe than partition, the wages are then 
on account of the weighing or meafuring, which is greater in the 
larger than in the fmaller fhare. There is alfo another opinion 
maintained upon the authority of Haneefa,—that the hire of the par- 
titioner falls entirely. upon the one who folicits the partition, and 

not 
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not on the one who has not folicited it, becaufe of its being advanta- 
geous to the one, but not to the other. 


WueEn feveral co-partners appear before the Kdsce, and reprefent 
that a tenement or picce of ground which is in their poffeffion has 
devolved to them as the heirs of a certain perfon, the Kézee muft not 
make a partition of the houfe or ground until they have proved by 
witnefles the death of the perfon, and the number of his heirs. 
This is according to Huncefa. The two difciples fay that if they all 
concur, the Kazee may make the partition, takin’g care, however, to 
infert in the Ki/mat Namma, or deed of partition, that it was made in 
coniequence of their declarations. If, on the contrary, the joint pro- 
perty be moveables and not Jandy or tenements, and the parties reprefent 
that it is their inheritance, the Kasee may, on their reprefentation, 
order the partition; or, if the joint property be lands or tenements, 
and they reprefent that they acquired it by purchafe, the Kuzee may 
order a partition. The argument of the two difciples is, that poflef- 
fion is an apparent proof of property, and the concurrent declaration 
of all the parties with refpect to their feveral claims is a proof of their 
veracity. Befides, there is no perfon who either difputes or denies 
their allegations; and where there is no denier the LAW requires no 
evidence. Hence the AKézee muft order the partition in the inftance 
above-mentioned, as well as in cafes which relate to moveable pro- 
perty acquired by inheritance, or landed property acquired by pur- 
chafe. It is requifite, however, that he fpecify, in the deed of parti- 
tion, that it has been made in confequence of their declarations, in 
order that his decree may extend only to thofe who have attended, 
and not to others who may (perhaps) afterwards appear. ‘The argu- 
ment of Haneefa is, that the order which the Kdzee gives for the par- 
tition is in fact a decree againft the defuna, by which his right is 
terminated; for until a partition take place, the hereditaments are 
{till confidered as his eftate, infomuch that if any increafe be pro- 
duced upon it, {uch increafe is fubjet to the will of the deceafed de- 

6 clared 
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clared in his teftament, or is appropriated to the payment of his debts, 
neither of which could be the cafe after partition has been made. 
The partition, therefore, being in fact a decree of the Kdzee affecting 
the defunct, the concurrence of a part of the claimants to the fuits of 
the others is not admitted as an argument of fufficient weight; and 
hence they muft fupport their claims againft the defunct by evidence ; 
in which cafe a part of the heirs are confidered as litigants on behalf 
of the defunct. 

OsjEcTION.—A part of the heirs cannot be confidered as liti- 
gants on behalf of the defun&t, fince each individual acknowledges 
the claims of the others, and a man who acknowledges another’s 
claim cannot be regarded as his opponent. 

Repr.y.—A part of the heirs may be confidered as litigants on 
behalf of the defunct, although they do acknowledge the claims of 
the others, their acknowledgment being of no weight ;—in the fame 
manner as where a man fues for a debt again{t an eftate, and an heir 
or executor acknowledges his claim, in which cafe fuch acknowledg- 
ment, as being to the detriment of the others, is not fufficient, but 
the claimant muft produce evidence before the Kdzee in his fuit, even 
again{t that heir or executor, before he can eftablifh his claim againft 
the eftate in general to the prejudice of the whole of the heirs. The 
acknowledgment of the heir or executor being therefore of no 
weight, he may, with propriety, be comtidered as an opponent or 
litigant. 

——What is here mentioned is the law with refpect to zmmoveable pro- 
perty*. It is otherwife with refpect to moveable property +; becaufe 
that requires care in keeping, and there is an advantage arifing from 
the immediate partition of it; whereas zmmoveable property, being 
by its nature fafe, requires no care :—befides, the perfon in whofe 


* Arab, Atkér; meaning houfes, tenements, &c. fuch as is termed, in ourl aw, 
property. 
+ Arab. MJankeol; comprehending every fpecies of perfonal property. 
poffeffion. 
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poffeffion moveable property remains is refponfible for it; whereas 
(according to Haneefa), he is not fo with regard to immoveable pro- 
perty. Itis alfo otherwife with refpect to landed property acquired by 
purchafe; becaufe an article fold is no longer accounted the property 
of the feller, although it {till remain undivided ; and the partition of 
it, therefore, cannot be regarded as a decree of the Auzee, pafled 
againft an abfent perfon, by which his right is terminated. 


a in cafe Ir the joint owners of a property requeft a partition of it, with- 
OF a partinon : : . . . . . ~ 
Being de- Out {pecifying whether it was acquired by inheritance, or by purchate, 
manded with- 


eur che-nae. OF by any other means, the Kézee may order the partition, this being, 
a 1 sige in fact, not a decree againft another perfon, fince no other is acknow- 
ner inwhich ledged by them. ‘The author of this work fays, that this adjudica- 
to be found in the Kitdb al Kiffmat *.—It is mentioned in the 
acquired. = “Fama Sagheer that when two men apply for a partition of lands which 
they prove by witnefles to be in their pofleflion, the Kuzee muft not 
order the partition until they alfo prove, by evidence, that the lands 
are their property ; for otherwife it is poflible that they may belong 
to another perfon. Some fay that this is agreeable to the opinion of 
* Haneefa alone :—but others aver that it 1s agreeable to the opinion of 
all the learned; and this is approved, fince it is unneceffary to order 
the partition of landed property in order to preferve it. Befides, the 
right of property being the ground on which partition is made, it 

cannot take place until that right be eftablifhed by evidence. 


A partition ‘WHERE two heirs appear, and produce evidence to prove the 
granted on death of their anceftor, and the number of his heirs, and the houfe 
rp bya or other inheritance is in their poffeffion, but one of the heirs is ab- 


timony af fent,—in this cafe the Kdzee may order a partition, if the heirs who 
any two heirs; ee ee s : 
Bat ae agent. attend.require it, appointing an agent to take poffeflion of the portion 


abfentee; or if, under the fame circumftances, one of. the 


A collection of laws compiled by Adohammed, the difoiple of Hancefa. 
heirs 
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heirs be an infant, the Kazee may order a partition, appointing a 

guardran to take pofleffion of his portion ;—becaufe, in fo doing, the 

intereft of the infant or abfentee is promoted.—(But here likewife- 
the production of evidence is indifpenfable, according to Haneefa, in 

oppofition to the opinion of the two difciples, as before ftated.) It 

would be otherwife if they had become proprietors of the houfe by 

purchafe; tor in that cafe no partition could be made in the abfence 

of any of the partners. This diftinction between the cate of property 

acquired by inheritance and property acquired by purchate is made on 

the following grounds.—An heir is mafter of his anceftor’s eftate as 

his {ubftitute, infomuch that he has the power of returning (on dif- 

covering a defect) any thing which his anceftor may have bought, 

or, in likemanner, he may be compelled (on the difcovery of a de- 

feé&t) to take back any thing which his anceftor may have fold; and 
he is likewite fubje&t to become deceved * in confequence of the pur- 

chafes of his anceftor ;—(that is to fay, if the anceftor purchafea female 
flave and die, and the heir afterwards have a fon by her, and the flave 
then prove the property of another perfon, the fon born of her is 
free, but the heir muft pay the value of him to the proprietor of the 
flave, and he may again recover it from the perfon who fold the 
flave, in the fame manner as if he were the anceftor who made the 
purchafe.) One of the heirs, therefore, ftands as litigant on behalf 
of the anceftor, and the other is litigant on his ows behalf; and the 
partition, under fuch circumftances, is in fact a decree pafied in the 
prefence of both the parties. The purchafer, on the contrary, be- 
comes the proprietor of the thing bought by a recent title of prdperty, 
and not in the manner of a fubiftitute, infomuch that he cannot, on 
difcovering a defe€t, return the article to the perfon from whom the 
late feller had before bought it. Hence neither of the two prefent 
purchafers can ftand as litigant on behalf of an abfentee. Thus 
there isan evident difference between the two cafes. 


* Arab. Magroor. The meaning of this term has been fully explained clfewhere. 
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9 


pointed to the 
charge of the 
fhares of the 
abfent or in- 
faat heirs ; 


10 PARTITION. Boox XXXIX. 


7 Rell Ir the land *, or a part of it, be in the poffeffion of the abfent 
where the heir, or of his truftee, or in that of an infant heir, the partition muft 
sity RareOr. not be ordered, whether the heirs who are prefent produce the evi- 
it,isheld by dence ornot. ‘This is approved; for the partition, in fuch a cafe, 


pe eres would in faé&t be a decree of the Kédzce again{ft an abfentee, or an in- 
eraninfant. fone, divefting them of fomething they poflefs without any litigant 
appearing on their behalf ;—nor can the truftee of the abfentee ftand 
as litigant on his behalf in any thing which may be attended with 
Jo{s to him ;—and it is illegal in the Kdzee to pafs. a decree without 


all the litigants being Becca 


IF only one heir appear, a partition muft not be ordered, although 
he produce the neceflary evidence, for it is requifite that both the liti- 
gants be prefent ; and one man cannot ftand as litigant on both fides. 
It is otherwife where two appear, as has been already fhewn. 


iSoed salar Ir two heirs appear, one an adult, and the other an infant, the 
rder- ; . 
ed although K@zee muft appoint a guardian to the infant, and order the parti- 
oncof the re- |. . : ; ; : 
requiring | tion as foon as evidence is produced; and in the fame manner, if an 
partics be an adult heir appear, and alfo a legatee of one third of the eftate, and they 
infant, Or,one ge 5 : . 
we pau demand a partition, and: produce evidence (one to prove that he ts 
Cir, ¢ ° e 4 
Sihee a ie heir, and the other that he is. legatee,) the Kuzee muft order the 
gatee. partition ; for in each of thefe cafes. the litigating parties are both. 
fuppofed to appear,—the adult heir being litigant on the part of 
the deceafed, and the legatee on his own behalf,—and, in 
the fatne mianner, the guardian being litigant on behalf of the in- 
fanty—whence it may be faid that the infant (as it were) has ap- 
peared in his own proper perfon as an adult, becaufe of the guardian 


being his fubftitute. 


* Arab. Atkdr ; meaning any immoveable property; (and in this fenfe is the term 
band to be underftood throughout. ) 
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CHAP. II. 


Of Things which are fit Objects of Partition. 


Whuerz the refpective fhare of each of the partners is capable of 
being feparately converted to ufe, if any one of them demand a par- 
tition it muft be granted; becaufe partition is an indifputable right, 
when required in any article capable of partition, as has been before 
explained. If, on the contrary, the fhare of one partner only be fit 
for ufc, and not that of the other, becaufe of its being extremely 
{mall, and the owner of the greater fhare demand a partition, the 
Kazee muft grant it; but he muft not grant it at the requifition of 
the other partner; for as the former can reap a benefit from his 
fhare, his demand is worthy of regard; but as the latter can have no 
other motives for his requifition than malice, anda defire of giving 
trouble, it is not to be attended to. Khafif holds the reverfe of this 
doctrine, ‘* becaufe (fays he) the great partner, in making his de- 
‘© mand, occafions an injury to another, whercas the /ma// partner, 
‘* in making his demand, fubmits to his own injury.” —Hakim Sha- 
heed, on the other hand, mentions, in his abridgment, that ‘* the 
‘© Késee muft order the partition at the requeft of either of the part- 
‘¢ ners; for the great partner is dcfirous of enjoying the ufe of his 
‘¢ fhare, and the {mall partner voluntarily fubmits to his own in- 
‘‘ jury.” The firft of thefe opinions, however, is the moft 
authentic. 


Ir the fhares of each of the partners be fo very {mall that they 
would feparately be of no ufc, the Kezee muft not order a partition 
unlefs both partners acquiefce ; for whenever partition is compul- 
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fively made, it is with a view to promote utility; but, in the prefent 
inftance, all utility would be deftroyed by it, and therefore it cannot 
take place without the confent of both the partners, as they muft 
neceffarily be the beft judges in a matter which concerns themfelves, 
and the Kézee can only be guided by appearances. 


WHEN the joint property 1s Aroos *, (that is, neither dirms, deenars, 
lands, or houfes,) the Kézee muft order the partition, provided it [the 
property in queftion] be all of one fpecies, fuch as articles of weight 
or meafurcment of capacity, or fimilars of tale, or gold, filver, iron 
or copper, or caftle of one {pecies, whether camels, oxen, or goats; 
for as, in this cafe, there can be no difference in the defign, the parti- 


tion may be effected with equity, and utility may thereby be accom- 
plifhed. 


Tue Kézee muft not order a partition when the joint property is 
of various fpecies, fuch as a camel and a goat, or a houfe and an afs; 
becaufe, as articles of different f{pecies cannot be indifcriminately 
blended, the partition, in this inftance, would not be a /eparation and 
diftinction, but rather an exchange, which mutt always be effected by 
a mutual concurrence of the parties, not by the decree of a ma- 
giftrate. 


THE Kézee muft not order a partition of houfehold veffels, as 
thofe are fubje&t to the rule of diverfity of {pecies, becaufe of difference 
of workmanfhip. He may make a partition of Herat cloths, as thofe 
are all of one quality; but he muft not make it ofa fingle piece of cloth 
which is not uniformly alike throughout, for the divifion of one piece 
of cloth occafions an injury, as it cannot be effected without cutting 
it; neither muft he make a partition of two pieces of cloth where 
they are of unequal value. It is otherwife where there are three 


* Some lexicographers define Arecz to fignify houfehold furniture. (Sooraj-al-Loghat). 
pieces, 
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pieces, the value of one of which is equal to that of the other two; 
or where the value of one of them is one dirm, that of another one 
dirm and a quarter, and that of the third one dirm and three quarters ; 
for, in the firft cafe, he muft give one piece to the one partner, and 
the other two to the other partner; and, in the fecond cafe, he muft 
give to one of the partners the fecond piece, valued at one dirm and a 
quarter; to the other the third piece, valued at one dirm and three 
quarters, and muft leave the firft ftill to be held in partnerfhip, one 
fourth appropriated to one partner, and three fourths to the other, as 
it is lawful to divide a part of a joint property, and to leave a part 
undivided. 


HANEEFA is of opinion that flaves and jewels muft not be divided 
by the Kézee, becaufe of the great difference which is to be found 
amongi{t them. The two difciples hold, that he may make a divifion 
of flaves, for this reafon, that they are of one fpecies, like camels, or 
goats, or captives taken in war. ‘The argument of Haneefa is, that 
among the individuals of the human fpecies there is a wide difference, 
becaufe of their various characteriftics ; and hence flaves are, in effect, 
of different kinds. It is otherwife among animals, for with them 
there is little difference to be found betwixt the individuals of the fame 
genus; and although the male and female of the human race be held 
as different fpecies, yet the male and female amongft animals are 
reckoned as the fame fpecies. It is alfo different with reipect to 
flaves taken in war, as it is in their va/we that the captors hold a right, 
whence it is lawful for the Sultan to fell them and make a divilion of 
the price; whereas, in a cafe of partnerfbip, the right of the partners 
is Connected with the /ubflance of the article, as well as with the pro- 
perty it involves. Hence there is a difference betwixt plunder and 
partnerfhip property.—Some are of opinion that jewels cannot be 
divided when they are of different fpecies, fuch as pearls and rubies. 
Others fay, that where the jewels are of /arge grains they cannot be 
divided, becaufe of the great difference that may be betwixt them; 
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but that when the grains are fmall, the difference being inconfider- 
able, the jewels may be divided. Others, again, maintain that no 
jewels, whether of {mall or large grains, can be divided, becaufe the 
difference betwixt them, and the difficulty of afcertaining their value, 
is greater than in the cafe-of flaves, infomuch that if a man marry a 
woman, and in general terms {tipulate to give pearls or rubies as her 
dower, fuch ftipulation is invalid ;—whereas, if he ftipulate, in ge- 
neral terms, to give flaves, itis valid. The Kazee, therefore, is not 
to exert his authority in making a partition of jewels. 


‘LHe Kasce mutt not order the partition of a joint mill, bath, or well, 
unlefs with the concurrence of all the partners; (and fuch alfo is the 
rule with refpect to a wall which ftands betwixt two houfes ;) for if, 
in thefe cafes, a partition were to take place, it would be injurious to 
all partics, as the individual fhare of each would then be ufclefs. 


Ir is proper to remark, that a fingle roofed place, furrounded 
with walls, with a door or entry, is termed a Bast, or room. A 
Manzi/, or tenement, on the contrary, 1s a place compofed of different 
rooms, a roofed court *, and a kitchen, fuch as aman may refide in 
with his family. A Dédr, or houfe, on the other hand, 1s a place 
conlifting of various rooms or tenements, with’ an ofex court. A te- 
nement is therefore fuperior to a room and inferior to a houfe. ‘Thefe 
are the definitions of Shrs-al-Ayma in his book on Shaffa. In this 
work, whenever the general word Khanna [houfe] is ufed, we mean 
fuch an one as we have now defcribed, under the denomination of 
Dér, excepting only where we mention an wader houfe in contra- 
diftinCtion to an wpper houfe, and then we only mean a Bart ora 
Mangzil, 


* Arab. S473 meaning the interior fquare of a dwelling, common to all the family, 


and which, tn /arge edifices, is open, but in {mall ones is covered in, 
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Ir there be feveral houfes held in partnerfhip or coparcenary in 
one city, each houfe muft be feparately divided according to Hanee/a. 
The two difciples fay, that if it be expedient for ne partners the 
whole of the houfes muft be united in one general partition, and not 
divided feparately. All the houfes, therefore, muft be confidercd 
merely as one houfe, confifting of various apartments, and all the 
fhares of each partner muft confequently concentre in one of the 
houfes, fo that it may be his entirely. The fame difference of opi- 
nion alfo fubfifts regarding the cafe of lands held in partnerfhip or 
coparcenary, and difperfed in different fituations. ‘The argument af 
the two difciples is, that all the houfes are, on the onc hand,,. of one 
{pecies with refpect to name, appearance, and original detien ; as, on 
the other hand, they are of dfferent {pccies with regard to their parti- 
cular qualities, and their commodiouinefs for habitation, which depends 
on fize, and fo forth ; whence it muit be left to the Kuzce to determine 
their different degrees of fuperiority—The argument of Haneefa is, 
that regard fhould be paid only to what they are in reality, with re- 
{pect to their qualities; and that in them they may greatly differ on 
account of the difference of the cities, lanes, or neighbourhood, in 
which they are fituated, and their proximity to or diftance from water 
or a mofque ; and that therefore it is impoflible to ob{ferve an equality 
in the partition without dividing each houfe {eparately ;—-whence it 
is that a man cannot appoint an agent to purchafe a Aou/e in general 
terms ;—and fo likewife, that if a man marry, affigning as a dower 
‘* a houfe,” (in general terms) his mention of the houfe 1s invalid,—in 
the fame manner as holds where a man affigns ‘* cloths’’ (generally) 
asa dower, or appoints an agent to. purchafe ‘* clothis.”’—It is other- 
wife with refpect to a fingle houfe, held in partnerfhip or coparcenary, 
compofed of different rooms; for as,. in fuch- cafe, to divide each 
room amongft the co-partners would. be produétive of inconveniency 
to all, the whole houfe is therefore divided at once. 


WukEn two houfes, held in partnerfhip, are fituated in different 
towns, we learn from Hi/d/ that it is the concurrent opinion of 
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Haneefa and Aboo Yoofaf that both houfes fhall be divided feparately. 
Mobanuied, on the contrary, maintains that they muft be divided at 
once, as well as the houfes fituatcd in the fame town. 


Rooms, whether fituated all in the fame quarter, or in different 
quarters, muft be divided at once, for the difference amongft then is 
inconfiderable. Mandz1l Moldzika (that is to fay, adjoining tene- 
ments, or fuch as are in the fame houfe, one part of them being con- 
tiguous to another, ) are confidered as rooms; whereas, Mandszi/ Mut- 
bayénd (which is the term ufed for apartments not adjoining, in 
contradiftinction to the other,) are confidered as houfes,—a Manzil or 
tenement being the middle term betwixt a houfe and a room, and re- 
fembling both. 


Ir there be a partnerfhip in immoveable property of two {fpecies, 
fuch as in a houfe and a piccc of ground, or in a houfe and a fhop, 
the Kdzce muft divide each feparately, they being of different fpecies. 


C H A P. Il. 


Of the Mode of accomplifhing Partition. 


Ir is incumbent upon the partitioner to draw on paper a plan of the 
thing which he divides, fo that it may remain on his memory.—He 
muft likewife obferve an equality in the partition, that is to fay, he 
muit divide the article into due proportions; and it is alfo recorded 
that he ought to feparate cach fhare and meafure it, fo that its extent 
may be known. He muit, moreover, apprai/e the article, as it is re- 
quifite, for his further guidance, that the value be afcertained. Sup- 
pofing the article to be a ox/e, in feparating the fhares he mutt alfo 


geparate 
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the road and the drain belonging to it, if poffible, fo that one thare may 
no longer have any connection with the other, in order that every 
caufe of difpute may be terminated, and that the intention of parti- 
tion may be completely accomplifhed. In doing this he muft term 
one fhare the firf fhare, that which lies next to it the /econd, and 
that which lies next to it the third fhare, and fo on; and he mutt 
then write down their names, and draw them like lots: and he that 
draws the firft name gets the firft fhare, he that draws the fecond 
gets the fecond fhare, and foon tothe end. The article muft, morc- 
over, be divided into fraétions equal to the fmalleft proportion ; that 
is to fay, if the fmalleft proportion held by any of the partners or co- 
parceners be a third, the whole mutt be divided into three parts; or 
if the fmalleft proportion be a fixth, the whole muft be divided into 
fix parts; fo that the divifion may be made accurately. Thus, if an 
eftate is to be divided betwixt two heirs, the one being the fon and 
the other the daughter, it muft be divided into three fhares, one 
termed the fv//, the next to it the fecond, and the next the third; and 
the partitioner is to write the names upon billets, and caufe them to be 
drawn like lots; and if the /on’s name come up firft, he gets the firft 
fhare, and the one next to it, and the third goes to the daughter ;— 
or, if the daughter’s name come up firft, fhe gets the firft fhare, and 
the other two fall to the /on. 


THE drawing of lots is propofed in order to give fatisfaction to 
the parties, and to prevent the partitioner from being influenced Ww 
partiality or favour. It is not, however, abfolutely neceflary ; and if 
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the partitioner chufe to appoint a particular fhare to each, it is valid; — 


for the making the partition is an act of magiftracy, and the authority 
of the partitioner muft therefore be enforced. 


THE partitioner, in making a divifion of landed property, muft 
not annex a confideration in dirms or deenars without the concurrence 
of the parties; that is to fay, if he make one fhare lefs than the 
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other, and, as a compenfation, annex to it a fum in dirms, it 1s not 
valid, unlefs they confent ;—for the partnerfhip is not in dirms, and 
partition is one of the rights of the partnerfhip. Befides, if dirms be 
admitted into the tranfaction, it deftroys the equality of the partition; 
becaufe one of the partners gets the property, and is liable for the 
dirms which have become the right of the other; and there is a potfi- 
bility that he may never pay them, by which means the other would 
lofe his right. 


Ir the partnerfhip property confift of two things, namely a houfe, 
and a piece of ground, each, according to boo Yoo/af, mutt be divided 
feparately, agreeably to its value; for it is only by afcertaining the 
value of each that an equality can be obferved in the partition. It 1s 
recorded from Haneefa that the ground may be divided agrceably to 
its meafurement, and afterwards he on whofe fhare the houfe 1s 
fituated, or whofe fhare is the moft eligible, muft pay a fum in dirms 
to the other, fo that an equality may be effected ;—and that there- 
fore dirms may be introduced as auxiliaries in the divifion when 
neceflity requires it. Modammed in this cafe maintains that the per- 
fon on whofe fhare the houfe is fituated muft give to the other 
partner a {pace of ground equal in value to it. If, however, his fhare 
(from its containing the houfe) be ftill the moft valuable, and it be im- 
poffible for him to effeét an equality for want of enough of ground 
to compenfate for the value of his houfe, he may then give drms 
equivalent to the excefs; for as the neceffity exifts only in that de- 
gree, the original rule of partition by mcafurement mutt not in any 
vreater degree be abandoned. This is conformable to the opinion 


delivered in the 4/i/ [the Mab/oor]. 


Ir the partittoner fo divide the property, that the road or drain of 
one runs through the fhare of the other, and no condition had been 
expreffed regarding this matter, the cafe then admits of two predica- 
ments.—I. It is poffible for him to turn the road or drain another 
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way, fo that it pafs not through the fhare of the other ;—in which 
cafe the partition is valid ;—for it is not proper that he let the road or 
drain of one man pafs through the fhare of the other; on the con- 
trary, it is incumbent on him to turn it another way, even though 
each individual may have mutually ftipulated that they were to enjoy 
their refpective fhares ‘¢ with all the rights and immunities belonging to 
‘* them;” becaufe the intention of partition is to feparate and difcri- 
muinate the proportions of each partner; and as it is poffible, in the 
prefent inftance, without injury to either, to effect fuch a feparation 
and difcrimination completely, fo as that no connection or dependance 
may remain betwixt the fhares, this is therefore indifpenfable.—It is 
otherwife with refpect to lands fold with an cxprefs condition that 
‘“« they are fold with their szmunities,”” for here, notwithftanding the 
connection or dependance which may fubfift betwixt them and the 
lands of another, the intention of /e//mg, which is to transfer the right 
of property, is neverthelefs fully accomplifhed.—II. It is (or may be) 
impoffible to turn the road or drain another way, fo that it pafs not 
through the fhare of the other :—and this may happen under two dif- 
ferent circumftances:—First, where the parties have not flipulated 
to one another the enjoyment of their fhares ** wth all the rights and 
“© immunities belonging to them ;—in which cafe the partition muft be 
annulled, on account of the connection and mixture of property, 
which renders it inefficient, the ends uf partition (namely, feparation 
and difcrimination) not being thoroughly accomplifhed ;—the parti- 
tion muft therefore, in this inftance, be made anew, in fuch a manner, 
that the road and water-drain of each may be feparate. (It is other- 
wife with refpect to lands fold; for the object of a fale is to trant= 
fer the right of property, which the purchafer may fully poffeds 
without being able to enjoy immediately the ufe of it, whereas the 
intention of partition is that the ufe of the property may be enjoyed 
in the fulleft degree, which it cannot be unlefs a feparatc road be madc. ) 
—Srconpiy, where all the parties have ftipulated that thcy fhall 
enjoy their refpective fhares with all the rights and mmun:ties belonging 
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tothem; in which cafe, the partition is valid, and the road and 
water-drain are included in it, fince the end of partition is that each 
may enjoy the ufe of his property, and it 1s impoffible perfectly to en- 
joy the ufe of the grounds without a road and water-drain. The 
road and water-drain are therefore, in this inftance, included in the 
partition, provided the parties mutually ftipulate to each other the en- 
joyment of their fhares with all their refpective rights: as, however, 
the object of partition is to di/criminate, which requires a complete fepa- 
ration of all conneétion in their refpective fhares, the road and water- 
drain are not included, unlefs fuch a ftipulation be particularly made. 
It is otherwife with refpe€t to lands farmed; for the intention of 
farming being to enjoy the ule of the lands, which cannot be done 
without having a road and water-drain, it follows that if thefe ar- 
ticles fhould not have been expreffed, they are neverthelefs included 
in the farm. 


Ir the parties differ regarding the road, fome of them defiring that 
it fhould remain, as formerly, in common, but that all the reft of the 
property be divided, and others of them oppofing this, in fuch cafe, 
provided it be practicable, the magiftrate muft divide the road, and 
affign a part of it to each particular fhare ;—or, if this be impracti- 
cable, he muft leave the road out of the partition, which muft never- 
thelefs be made, in order that the parties may enjoy the full ufe of all 
their property excepting the road. 


Ir the parties differ regarding the extent of the road, (that is, re- 
garding the height and breadth which ought to belong to each) the 
Kdzee muft regulate their proportions by the breadth and height of 
the doors of their refpective houfes, as that is fufficient to antwer 
their neceflary occafions. The advantage of this arrangement is, 
that if any of them be defirous of making a projection or terrace from 
his houfe over the ftreet he may do it ne the height of his door, 
but not de/eew it; and the road will ftill remain in common, according 


to 
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to their feveral proportions, in the fame manner as before the parti- 


tion ; for the partition (as we have obferved above) did not take place 
regarding the road. 


Ir two partners, in dividing a road, agree that the one fhall have 
two thirds and the other only one third, fuch a partition is valid, 
although the houfe be held betwixt them in equal proportions; for in 
partition it is lawful to give more or lefs than his proportion to one 
partner, provided both of them agree to this. 


IF two partners hold a houfe, the upper floor of which is held by 
a ftranger, or which has no upper floor, and likewife another houfe, 
the under floor of which is held by a ftranger, and alfo a complete 
houfe (that is, one of two ftories), in this cafe the Kézee muft appraife 
each houfe feparately, and make his divifion accordingly. Moham- 
med alleges that this is the only lawful mode. -Aboo Yoofafand Ha- 
necfa are of opinion, that he ought to make the partition according 
to meafurement. ‘The argument of Mohammed is, that the lower floor 
has many advantages and conveniences which the upper floor cannot 
poflefs, fuch as wells, necefiary houfes, ftables, and fo forthg and 
that therefore the equality of partition cannot be effected but by an 
appraifement. The argument of the two difciples, on the other 
hand, is, that the partition, if poffible, ought to be made by a mea- 
{urement, fince the partnerfhip fubfifts in a thing capable of meafure- 
ment, and not in the valuc of that thing. They afterwards, how- 
ever, differed regarding the mode of meafurement; Hanee/a 
contending that one fpan of the lower floor fhould be held equivalent 
to two {pans of the upper floor; and lc0 Yoofaf’ maintaining that a 
{pan of the one is equivalent to a fpan of the other. Some have 
thought that the contradictory opinions of thefe three fages ought 
to be afcribed to their different places of abode, and the periods in 
which they lived; for during the time of Haneefa the inhabitants of 
Koofa (the place of his refidence) preferred the under floor to the 
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‘upper ; whereas afterwards, in the time of boo Yoo/a/, the people of 
Bagdad (where he lived) held the upper and the under floor in equal 
eftimation ; and Mohammed dbferved that, on the contrary, the tafte 
of mankind differed, fome preferring the upper and fome the under 
floor, and others holding them in equal eftimation. There are again 
fome who, inftead of afcribing the opinions of the three fages to the 
prevailing cuftoms and notions of the ages and places. in which they 
lived, are rather for deriving the origin from different principles of 
law. Thus, in fupport of Haneefa’s doftrine, it is argued, that the 
advantages of an under floor are double thofe of an upper one; for 
the advantages of the under floor remain after the upper one is 
ruined and deftroyed, whcreas thofe of the upper floor do not 
remain after the deftruction of the under one. In the under 
floor, moreover, there are not only the advantages of habitation, but 
alfo thofe of foundation; for the proprictor of the under floor may 
build if he pleafes, but the proprietor of the upper floor can only en- 
joy the advantages of habitation, as it is not lawful’for him to erect 
any buildings without the confent of the proprietor of the ground 
floor ; and upon thefe confiderations a {pan of the under floor fhould 
be reckoned equivalent to two fpans of the upper. In favour of boo 
Yoofafe's opinion, on the other hand, it is alleged, that Aad:tation is 
the great end of both, and that both are equally fit to anfwer that 
end; whence it is lawful for the proprietor of either of them to erect 
any buildings that are not productive of injury to the other. Liaftly, 
it is urged, on the part of Mohammed, that the advantages of an 
upper and an under floor are according to the feafons of {ummer or 
winter, the violence of the wind, the temperature of the air, and 
the different climates or countries in which they are fituated ; whence 
it is impoffible to eftablith any juft rule of partition, but by appraife- 
ment. In modern times the law is adminiftered agreeable to the ad- 
judication of Mohammed, which does not require any comment or 
elucidation.— The mode of partition prefcribed by the doctrine of 
Haneefa, in the cafe in queftion, is as follows.—The partitioner muft 
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firft fet againft the upper floor houfe (which we thall fuppofe meafures | 


one hundred fpans) a part of the complete houfe equal to thirty- 
three one-third {pans; becaufe an upper“floor is rated at half the value 
of an under floor; confequently thirty-three and one-third fpans of 
the under floor of the complete houfe are equal to fixty-fix and two- 
thirds of the upper floored houfe; and as thofe fixty-fix and 
two-thirds, together with the thirty-three and one-third {pans of the 
under floor, form the complete houfe, the whole amount exactly to 
the one hundred fpans of the upper floor houfe. The partitioner 
muft then fet fixty-fix and two-thirds fpans of the complete houfe 
againft the under floor houfe ({uppofing it to meafure one hundred 
pans) for the upper floor of the completc houfe is rated at only halt 
the value of the under floor houfe, and fixty-fix and two thirds {pans 
of both the floors of the complete houfe are equal to the one hundred 
{pans of the under floor houfe. The mode, on the other hand, of making 
the partition according to 4600 Yoofaf’s doctrine is as follows. Let’ 
one hundred fpans of the upper floor houfe be {et againft fifty fpans of 
the complete houfe; or, let one hundred fpans ee the under floor 
houfe be ag againft fifty {pans of the complete houfe; for, according 
to him, the upper and the under floor are held in equal eftimation ; 
wherefore fifty {pans of the complete houfe, comprehending fifty 
fpans of the under floor, and fifty {pans of upper floor, muft be 
equal to one hundred fpans. ~~ 


Ir the partners differ after partition, one pleading that ‘‘ he has not 

‘¢ received the whole of his fhare, a part of it {till remaining in the pof- 
feflion of the other,’’—and the other denying this, and the two par- 
titioners (or any other two perfons,) teftify that ‘*they have made a 
‘¢ partition,” their evidence, according to the two diiciples, muit be 
admitted. Mohammed fays.that it cannot be admitted, becaufe the 
evidence they give relates to their own aét, and is confequently inad- 
miffible, in the fame manner as the evidence of a man relative to 
fome act of his own, on the occurrence of which a perfon may have 
- formerly 
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formerly fufpended the emancipation of his flave. The argument of 
the two difciples is, that the witneffes, in fact, teftify to the act of 
others, (namely, the act off /eizing and poffefing,) and not to their 
own act; becaufe their a& was merely di/criminating and fepa- 
rating, to which evidence is not required; hence their teftimony 
muft be admitted. Yahdévee obferves, that where the partitioners 
receive pay for making the partition, it is univerfally allowed that 
their evidence cannot be admitted ; and indeed feveral doctors of our 
{et are of the fame opinion ; alleging that as, in that cafe, their evi- 
dence tends to prove that they have fully and accurately performed 
the wark for which they received pay, it is in the nature of a repre- 
{entation on their own behalf. Our author, however, does not 
fubfcribe to this reafoning; for he remarks, that the two partitioners 
could not have a view to their own intereft in their evidence, as the 
partners have agreed that they fully and accurately performed the 
work of partition for which they receive their pay, the only queftion 
in difpute being the /e:zin and poffefion; wherefore no imputation of 
falfehood ought to fall on them.—lIf only one partitioner give evidence, 
it muft not be admitted; for the evidenqgMof one man a ae anit 
another is not fufficient. i 





CHAP. IV. 


Of Pleas of Error in Partition; and of Claims of Right in 
regard to jf. 


W ner one of the partners complains of an error in the partition, 
and that a part which ought to have fallen to him by the partition is 
in the poffeffion of another, in this cafe, if he have before acknow- 

ledged 
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Jedged that he had received his fhare, his complaint muft not be ad- 
mitted unlefs fupported by evidence; for it is, in faét, fuing to cancel 
the partition after it has been accomplifhed; and it is to be prefumed 
that there is no error, and that his complaint is falfe. If the com- 
plainant cannot fupport it by evidence, the others muft be required 
to deny the complaint upon oath; and if they refule to fwear, their 
refufal is conftrued as proof in favour of the complainant, and the 
Kaszee muft caufe their property to be divided anew, agrecably to 
their feveral proportions, as this is dealing with them according to 
their own fufpicions. The author of this work thinks that in the 
above cafe the complainant’s fuit fhould, on account of his contra- 
dicting himfelf, be wholly rejected. 


Ir the complainant allege that-he did receive his whole right, but 
that the other afterwards took a part of it, the denial of the other, on 
oath, mutt be credited, as this is in fact a complaint of u/urpation. 


Ir he allege that ‘¢ a certain village fell to him in confequence of 
¢ the partition, but that the other had not delivered it up to him,” 
in this cafe, provided he have not previoufly acknowledged the ob- 
taining poffeffion of his fhare, and the other contradict him, both 
muft be required to {wear ;—becaufe the difpute is with refpect to 
the quantity which the complainant received in confequence of the 
partition ; and hence the difference in the prefent inftance 1s analo- 
gous to a difpute concerning the quantity of an article of fale,—in 
which cafe a. mutual oath is tendered to the parties (as has been fully 
explained under the head of SALEs;) and fo here likewife. 


Ir one of the parties complain that an error took place in the 
divifion, his complaint muft not be attended to, it being held in the 
fame light as a complaint of a fraudulent bargain, which in cafes of 
fales concluded by the principals themfelves cannot be heard. In par- 
tition, therefore, as in /aées, fince both parties have mutually con- 

Vou. IV. E curred, 
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curred, fuch a complaint cannot be heard. If, however, the parti- 
tion was made by the order of the Kézee, and extreme fraud be 
alleged, the complaint muft be heard, as ae ftability of the Kdsee’s. 
authority depends on juftice. 

Ir ahoufe be divided betwixt two partners, each receiving a part, 
and afterwards one of them claim a room in the pofleflion of the 
other, alleging, that ‘* it is one of the things which ought to have 
‘6 fallen to him in confequence of the partition,” and the other’ 
deny this,—in this cafe, as the plaintiff complains of u/urpation, it is 
requifite that he bring proper evidence; and if both bring evidence, 
that adduced on the part of the plaintiff, who is zo# in pofleffion, 
muft be admitted in preference to that of the other; for it is a maxim. 
of the law that the cvidence on the fide of the party who is out of 
poffeffion is preferable to. that on the fide of him who is a poffeffion. 


Ir the complaint above-mentioned be previous to an avowal of 
the plaintiff’s having ever acquired poffleffion, both parties mutt be 
required to {wear, and the partition. muft be annulled, and performed. 
anew. In the fame manner, alfo, if two partners: differ regarding 
their boundaries, the one alleging that ‘‘ a certam boundary belongs. 
** to him, but has fallen into the poffeffion of the other,” and the 
other alleging the fame thing regarding another boundary, and bota 
produce evidence, the Kdzee muft decree, in favour of each, that 
boundary which is in the pofleffion of the other. If only one pro- 
duce evidence, the Kézee muft pafs a decree only in his favour; but 


if neither of them produce evidence, they muft both be required to. 


fwear; in the fame manner as in. cafes of fale.. 


SECTION. 


Crap. IV. PARTITION 


SECT FON. 


Of the Laws which prevail in a Claim of Right *. 


Ir a houfe (for inftance) held in partnerfhip be divided, and after- 
wards an undefined part of the whole, (fuch as a half or a third), 
prove the right of another, the partition, according to all our doétdrs, 
is null, and muft be made anew. 


Ir a particular and defined part of what has fallen to one of the 
partners, in confequence of partition fhould prove the right of an- 
other perfon, the partition is valid, according to all our doctors, and 
becomes not void with refpect to what remains after the right of the 
other perfon has been feparated:—but the party from whofe fhare 
that right is taken hes it in his option either to diflolve the partition, 
(thereby reftoring thé property to the ftate in which it fteod previous 
to the partition) and then to demand a new one,—or, if he chufe, 


he may let the partition hold good, and exact from his partner’s - 


fhare a compenfation for that part of which he has been deprived by 
its proving the right of another. 

Ir, after partition, an undefined part of the fhare of one of the 
partners (fuch as an Saff), prove the right of another perfon, the 


partition is valid with refpect to the remainder, and does not become be 


void accordingto Haneefa and Mohammed; but the partner upon whofe 
fhate the claim operates has it in his option to anaul the partition; 


* Arab. [fihidhs meaning a claim fet up to the fubject of a deed or contraf, by forme 
\perfon not concemed in fuch deed or contract. : 


E 2 (reftoring 
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¢reftoring the concern to the ftate in which it previoufly ftood,) and 
then to demand a new partition;—or, if he chufe, he may let the 
partition hofd good, and exact #rom his partner a compenfation for 
the half of his fhare which he has loft, and which is equivalent to 
one fourth of the fhare in that partner’s poffeffion. According to 
Aboo Yoofaf, the partition is in this cafe null, fince by an undefined 
proportion of one of their fhares proving the right of another perfon, 
a third partner is created, without whofe concurrence the partition 
is void;——in the fame manner as where an undefined part of the 
whole article proves the right of another perfon. ‘The reafon of this 
is, that where an undefined proportion of one of their {hares becomes 
the right of another, one of the objects of partition (namely, /epa- 
ration) is deftroyed, fince the fhare of one of the partners by that 
means becomes in itfelf a matter of partnerfhip; and he muft have 
recourfe to the fhare of the other for an undefined part, equal to that 
proportion of his right of which he has been deprived. It is other- 
wife in the preceding cafe, where a particular and defined part of one 
of their fhares proves the right of another ; for in that cafe the ob- 
ject of partition (namely, /eparation) ftill exifts with refpe& to the 
remainder. The argument of Haneefa and Mohammed is, that the 
object of partition, namely feparation, is not defeated by an undefined 
proportion of one of the partner’s fhares becoming the right of another 
perfon. Hence a partition of this nature, orginally made, would be 
valid ;—as where, for inftance, the firft half of a houfe is jointly 
held by twa partners, Zevd and Amro, and by a third perfon, named 
Kbatid, one half thereof by Kba/id, and the other half betwixt Zeyd 
and Amroo; the fecond half being held jointly between Zeyd and 
Amrao, Khaltd holding no fhare therein ;—in which cafe Z eydand Am- 
roo might lawfully make a partition betwixt themfelves, Zeyd getting 
the whole of their joint hare in the firft half of the’ houfe, and dhe- 
fourth of the fecond half; and 4arca getting three fourths of the 
fecond .half; and it is in the fame manner w/timately valid; the cafe 
becoming fimilar to that in which a defied proportion ‘of dhe of the 

fhares 
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fhares proves the right of another. It is otherwife where an undefined 
proportion of the whole houfe, including both fhares, proves. the right 
of another; becaufe, in this latter cafe,“fuppofing the partition to be 
valid, an injury is fuftained by the @hird perfon, whofe right was 
manifefted after the partition, fince he muft then accept his propor- 
tion, #ot in a compa? manner, but di/perfed, from the fhares of each 
of the others; whereas, in the former cafe, (in which an undefined 
proportion of one of the fhares proves the right of another, ) he fuffers 
no injury. Thus there is an evident difference between the two 
cafes. In fhort, the nature of the cafe in queftion is this, that one 
of two partners takes one third of a houfe, and the other takes the 
remaining two thirds, the value of the firft third being equal to that 
of the other two thirds; and afterwards one half of the firft third 
proves the right of another perfon;—in which cafe, (according to 
Haneefa and Mobammed,) the firft partner has it in his option to annul 
the partition; for if it continue valid, his fhare is defective, becaufe 
of its being difperfed, part in the ff? third of the houfe, and part in 
the two /af thirds ;—or, if he pleafe, he may take one fourth of the 
fhare which fell to the fecond partner; for if the whole of his [the 
firft partner’s| fhare had proved the right of a third perfon, he would 
have been entitled to take one half of the fecond partner’s fhare ; 
wherefore (arguing of a part from the whole) fince one Aa/f of his 
fhare proved the right of the third perfon, he is entitled to take one 


half of an half of the fecond partner’s fhare, which is equal to one 
fourth. 


Ir the partner to whofe lot the ff half falls fhould /el/ a 
moicty of it, and afterwards the other moiety prove the right of an- 
other, he is ftill entitled to one fourth of the /econd half in the pof- 
feffion of his co-partner, for the reafons before affigned ; aud his 
option of annulling the partition drops, becaufe of his having fold a 
part of his fhare. This is according to Hancefa and Mohammed. Aboo 
Tol af maintains that the /econd half, in the poffeflion of the co-part- 
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her, muit be divided equally betwixt them; and that the firft partner 
forfeits to his co-partner ane half of the price for which he fold a 
part of his fhare; for {agreeably to his tenets) the original partition 
is invalid ; and as an article of which a perfon obtains poffeffion by an 
invalid deed becomes his property, he may lawfully difpofe of it by 
fale: ‘but he is refponfible for the value of it; and hence, in the cafe 
in queftion, the firft partner is refponfible for the value of an half of 
what he ‘has fold, as that is a moiety of the other’s half. 


Ir the eftate of a deceafed perfon be divided amongft the heirs, 
and afterwards a debt be proved againft the eftate egua/ to the whole, 
the partition muft be annulled, becaufe the debt prevents the eftate 
from being the property of the heirs ;—and the fame rule holds where 
the debt is not equal, becaufe the right of the creditor attaches equally 
to the whole fortune of the deceafed. The partition muft therefore 
be annulled, unlefs there be left after it a fum fufficient to difcharge 
the debt, in which cafe it is not annulled, fince the annulment of it 
is not neceffary for the difcharge of the debt. 


Ir the creditor, after the partition, remit the debt, or if the heirs 
difcharge the debt from their own fortunes, the partition remains 
valid, whether the debt be equal to the eftate or exceed it, the obftacle 
to its validity being thus removed. 


Ir one of the heirs prefer a claim of debt againft the deceafed, 
after the partition of the heriditaments, his claim is admiffible; for 
in this cafe there is no contradiction, fince the debt relates to the 
Spirit or value, and not to the fubfance of the partitular heredita- 
ments, and it was in the /ub/fance of the hereditaments that the parti- 
tion took place. 


Ir a part of the heirs, after partition, prefer a claim for a parti- 
cular thing, included in the eftate, on whatever ground the claim be 
built, 
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built, it cannot be admitted, on account of the contradiction, which is 
here evident, as their acquiefcence in the partition implies an acknow- 
ledgment in them that that particular thing, which has been divided, 
was a part of the co-parcenary. 


CHAP. V. 


Of the Laws of Mahayat. 


Manayar, in the language of the Law, fignifies, the partition of 
ifufr 3; and it is allowed; becaufe it is frequently impoffible for all 
the partners to enjoy together, and at one time, the ufe of the thing held 
in partnerfhip. Makdyct, therefore, refembles the partition of pro- 
perty (whence it is that the Kazee may enforce it in the fame man- 
ner, )—with this difference, however, that in the partition of property 
each partner enjoys the ufe of his refpective fhare at the fame time, 
whereas in the partition of ufufruct each moft frequently enjoys the 
ufe of the thing held in partnerfhip only when it comes to his turn, 
by rotation. Partition of property is therefore more effectual than 
partition of #/ufruc? in accomplifhing the-enjoyment of the ufe ; for 
which reafon, if one partner apply for a partition of property, and an- 
other for a partition of ufufruct, the Kézee muft grant the requeft of 
the former; and if a partition of ufufruét fhould have taken place 
with refpeét to a thing capable of a partition of property, (fuch as a 
houfe or a piece of ground, ) and afterwards one of the partners apply 
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A PARTITION of ufufruc is not annulled by the death of one of 
two partners, nor even by the death of both, for if it were annulled, 
it muft (moft probably) be renewed, (fince the heirs of the deceafed 
may lawfully demand a partit#—n of ufufruct,) and therefore it would 
be td no purpofe to annul it. 


Ir two partners, by a mutual contract, make a partition of ufu- 
fruct refpecting a houfe, to this effect, that one of them fhall mhabit 
one part of it and the other another,—or, that one fhall inhabit the 
upper floor and the other the under, fuch contract 1s valid; for as a 
partition of property executed in this manner is lawful, fo likewife is 
a partition of ufufrud. It is proper to remark, that a partition of 
ufufruét, when thus executed, is in reality a /eparation, that is, a 
divifion of the whole of the fhares of ufufruct of one partner from 
thofe of another partner, and a concentration of both into one place: 
but the contract does not comprehend an exchange , whence it is that 
a limitation of time is not required in it;——for if it comprehended an 
exchange, a limitation of time would have been requifite, becaufe of 
its being (in that cafe) a leafe. 


Ir is lawful for each partner to let out on rent that part of which 
the ufufruct has fallen to him, and he may appropriate to himfelf the 
rent accruing therefrom, whether it be a condition in the agreement of 
partition of ufufru@& or not; for every ufe which accrues from that 
part becomes (in confequence of the partition of ufufruét) his pro- 
perty, and the rent which he receives is nothing more than a compen-~ 
{ation given him in lieu of the ufe accruing from it. 

. | 
Ir two partners make an agreement of partition of ufufruct re- 
garding a flave, in this manner, that the one day he fhall ferve the 
one, and the next the other, itis lawful; (and fo likewife if they 
make a fimilar agreement regarding a {mall room;) for partition 
of ufufruc is fometimes effected by means of time, and fometimes by 
means 
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means of place; and in the prefent inftance it is effected by means of 


IF two partners difagree concernifig the terms of their contract of A onal 
partition, the one alleging that it related to ¢#me, and the other that parties mutt 
it related to place, the Kdzee ought to enjoin them to agree regard- wiaaicta 
ing. one or other of thefe methods. ‘The reafon of this 1s that the po the 
partition of ufufruct with refpe& to place is the more eguitable, fince 
by that means each partner enjoys the ufe at the fame time that the 
other partner enjoys it alfo; but partition of ufufruc& with refpe& to 
time, (on the other hand) is the more complete in regard to the ufe, 
fince each individual then enjoys it entire. As, therefore, the rea- 
fons in favour of thefe two methods are different, it is requifite that 
the partners agree on one of them ;—and if they chufe partition with 
refpe€t to t2me, the Kdzee, to prevent the imputation of partiality, muft 
draw lots, in order to determine which of them fhall have the firft 


turn. 


IF two partners (whom we fhall fuppofe Zeyd and Amroo) make a Cafe of parti- 
partition of ufufruct regarding two flaves, to this effect, that the one jfe-of sve 
fhall ferve Zeyd, and the other Amroo, it is valid, according to the Saves. 
two difciples ; for as (by their doétrine) partition of property with 
re{fpect to flaves is lawful, whether performed by the authority 
of the Kdszee, or by the mutual agreement of the parties, it follows 
that partition of u/ufruc?, with refpect to flaves, is alfo in the fame 
manner lawful. Some (by inference from the dottrine of Haneefa) 
maintain that the Kdzee muft not enforce the partition of ufufrué 
with refpeét to flaves sy(and fuch is reported as his opinion by Kha- 

J@f;) becaufe compulfion being (as we have formerly fthewn) difal- 
lowed by Haneefa with refpe&t to partition of property in the cafe ef 
flaves, it evidently follows that the Kézee cannot enforce a partition 
of ufufrud in a fimilar cafe. The truth is, that if the Kdzee enforce a 
partition of #/zfrud in this way, it is lawful, according to Haneefa,— 

. Vou. IV. F whereas, 
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whereas, if he were inthis way to enforce a partition of the /ubfence 


it would be unlawful; becaufe in the fervice of flaves there is no 
great difference, but in their per/ons they differ confiderably. 


Ir 2 partition of ufufruct be made regarding the above two flaves 
in this manner, that the maintenance of the one whom Zeyd takes 
for his fervice fhall be defrayed-by Zeyd, and the maintenance of the 
ene whom 4mroe takes fhall. be defrayed by mrea, it is valid, on a 
favourable conftruction. Analogy would fuggeft that it is not valid, 
becaufe the maintenance of each of the flaves is incumbent on both the 
mafters ;—but when it is ftipulated that the maintenance of one of 
them fhall fall folely on one of the mafters, and that of the other 
on the other mafter, it may be called an exchange; and as the conf- 
deration ({uppofing it an exchange) is uncertain, it is therefore invalid. 
The reafon for a more favourable conftruction, in this particular, is 
that in feeding flaves firine/s is not particularly regarded. It were 
otherwife, however, if each partner ftipulated to clothe his flave, as 
ftrictnefs is regarded with refpeét to clothing them.. 


rit iad Ir two partners make a partition of ufiifruct regarding two houfes ; 
. in this manner, that the one fhall inhabit the one houfe, and the 
other inhabit the other, it is valid: and the Kézee may enforce it, 
according to the two difciples; and {uch is alfo the opinion of Haneefa, 

as mentioned in the Zdsir Rawdyet. The reafon of this, with the 

two difciples, is that as (agreeably to their tenets) a partition of pre- 

perty, made in this manner, is valid, fo likewife is a partition of u/#- 
fruci. Some fay that according to Huneefa fuch a partition of 
ufufru@, when made by the mutual agreement-of the parties, is valid s 

but that it cannot be enforced by the Kaszee; for although a partition 

of property of this nature, by the confent of the parties, be valid, ftilk 
(agreeably to his tenets) the Kdzee cannot enforge it ; and the fame 

of a partition of #/ufrué. There is another opinion tranfmitted ta 

us from Hanecfa, that a partition of ufufruct in the manner above- 

: mentioned 
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mentioned is utterly invalid, whether enforced by the Kézee, (for 
the reafons which have been ftated above,) or made by mutual 
agreement ; becaufe it would be a fale af refidence in one houfe for 
refidence in another, which is not légal, as has been already fhewn in 
treatingofHireE. It isotherwife with refpect to partition of the fb ffance 
of two houfes; for the fale of a part of the one houfe for a part of the 
other is lawful. The reafons for the opinion quoted from the Zdhzr 
Rawéyet are, that as the difference between the ufufruét of the one and 
of the other is inconfiderable, a partition of the nature defcribed is in 
the manner of a feparation, and is therefore lawful when made by 
the mutual agreement of the parties, and may be enforced by the 
Kazee. The difference, on the contrary, between the /ubfance of 
the houfes may be very confiderable; hence a partition of the /zé- 
france of them, inthe manner defcribed, is (in effect) an exchange, 
and may accordingly be made by the confent of the parties, but can- 
not be enforced by the Kédzee. 


Ir a partition of ufufruc&t be made regarding twe quadrupeds, to 
this effect, that the one partner fhall have the riding of the one, and 
the other the riding of the other, it is not valid according to Haneefa. 
According to the two difciples it is valid; fince a partition of property 
made in this manner is (by their doctrine) valid; and partition of 
ufufruct is only a branch of partition of property. The argument of 
Haneefa is, that there is a difference in the ufeand riding of one or 
of another quadruped, becaufe of the difference in riders, fome being 
expert and knowing in the art of riding, and others the reverfe. 
The fame difference of opinion alfo obtains concerning a partition of 
ufufruct, by rotation, with refpeét to one quadruped :—in oppofition 
to a flave; for a flave ferves according to his own reafon, and will 
not fuffer a greater burden than he is capable of bearing, whereas a 
quadruped muft fubmit. 
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Partition of Iz a partition be made regarding the produce of a houfe, to this 
the advan- > ‘ 
tage froma effect, that the one partner fhall let it out to rent for one or two 


edt by months, and enjoy the produce or rent, and that afterwards the other 

each party —_ partner fhalk let it out in the famé manner, and enjoy the rent, fuch a 

letting it to Bae. 28 ‘ : pace 

hire alter. | partition is valid, according 10 the Zésir Rawéyar: but a fimilar agree- 

seat ment regarding a flave or a quadruped is not valid. The reafon af 
this diftin¢tion is, that in the cafe of the flave or quadruped the equa- 
lity of the feveral fhares, which is a neceflary condition, is loft,— 
whereas in the cafe of the houfe it is preferved; for flaves and qua- 
drupeds are changed and prejudiced by the lapfe of time and fevere 
labour, and it is probable that their hire will be lefs the fecond than 
it was the farft turn, whereas a houfe may be fuppofed to continue in: 


the fame ftate during both turns, and the rent may be equal. 


ae Ir it fhould happen that the rent of a. houfe is greater during the 

in the rent turn of one partner than in that of the other, they are both to parti- 

being divided cipate in the excefs, or difference betwixt the one rent and the other, 
qually be 

them, fo that an exact equality may be effected betwixt them. It 1s other- 

wife where they make a partition refpecting the w/e of the houfe, and 

it afterwards yields a greater produce to the one in his turn than to 

the other, for as, in this cafe an equality has ftill been preferved in 

that which was the fubjeé of partition, (namely, the w/e,) the excefs 

of acquifition, received in return for the w/e, is immaterial, fince it 

frequently happens that there are two things exaétly equal, and yet 


the return recetved for the one is oreater than that received for the 
other, 


In a cafe of A PARTITION concerning the rent of tao houfes is -likewife law- 


ioe ful, according to the Zéhir Rawdyet, for the fame réafons as have 


os a two been affigned in the cafe of oe houfe. If, however, one houfe yield 
CS, Nnel- ; : 
ther party is a Greater rent than the other, itil] the partners do not both fhare in 


b Pane ans idee 
eee the excefs. The reafon of this diftin@tion is:that, in the cafe of so 


pati tothe houfes, when a partition of their rents is made, /eparation is the pre- 
vailing 
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vailing principle; becaufe as each partner enjoys the rent of his par- 
ticular houfe, at the fame time, it follows that each obtains the whole 
of his refpective rights, without leaving any part of them with the 
other,—whereas in a partition of the ufufruct of ome houfe, the part- 
ners receive the rent by rotation, (that is, the one receives the rent 
the one month, and the other receives it the other, )‘and it may there- 
fore be faid that they fucceffively grant to each other a /oan of their 
fhares of the rent,—the partner who holds the fecond month lending 
to him who holds the firft month his fhare, or half of the rent for the 
jirft month, which he is again to receive out of the rent of the fecond 
month ;—and it may be alfo faid that during their ref{pe€tive months 
each acts as agent for the other in receiving his fhare; and when the 
other has received his fhare from the rent of the fecond month, if 
there be an excefs, it is divided betwixt them; but if, on the con- 
trary, he be not able to recover the whole amount of his Joan from 
the rent of the fecond month, (it being lefs than the Grft,) the excefs 
which is on the fide of him who held the firft month muft be divided 
betwixt the partners, fo that a perfect equality may be thus accom- 
plifhed. 


AccorDING to the two difciples, a partition with refpect to the 
hire of two flaves, made in the manner of the preceding cafe, is law- 
ful, as well as a partition with refpect to the fervice and u/fe of two 
flaves. Haneefa maintaining that it is not valid; becaufe the dif- 
ference to be found in two flaves is greater than that which is to be 
found in one flave at two feparate periods. As, moreover, a parti- 
‘tion with re{peét to the gain required from a /mmgie flave, by rotation, 
3s invalid, it follows that fuch a partition with reipect to the gain ac- 
quired from wo flaves is invalid @ fortior7. Befides, a partition re- 
garding the fervice and ule of flaves is admitted from xecefhty, flaves 
being of themfelves indivifible; but there is no xecefity in the 
cafe of the Aire of flaves, as that is a thing which is capable of divi- 
fion. In the cafe, moreover, of fervice, it may not be requitite to 

confider 
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confider matters ftrictly ;—whereas, in the cafe of Aire (which is > 
money tranfaction;- matters mutt be confidered ftri€tly. Hence there 
is-no analogy between the cafes. 


A PARTITION of ufufruct concerning the hire of two quadrupeds 
is invalid, according to Haneefa, in oppofition to the two difciples. 
The arguments ufed on both fides are the fame as thofe which have 
been fet forth in the cafe of a partition of ufufru€ concerning the ufe 
or fervice of a quadruped. 


If two partners make a partition of ufufruct regarding an orchard of 
dates, or a garden containing trees, in this manner, that each fhall 


take a part and cultivate it, and enjoy the fruits produced from it,— 
or, if they make a partition of ufufruét regarding a herd of goats, in 
this manner, that each fhall take a certain number, and feed them, 
and enjoy the milk produced by them, neither of thefe partitions of 
ufufruct is valid; becaufe partition of ufufruct regarding w/e, as well 
as partition of ufufruét regarding fervice, is admitted only from 
necefity, as being unfubftantial and therefore incapable of divifion; 
but, in the prefent inftances, the fruit and the milk, when once pro- 
duced, are capable of divifion, being things which fubftantially exift, 
and therefore there is in thefe inftances no neceffity. The device 
here is for one of the partners to fell his fhare to the other, who may 
firft enjoy the fruit and milk, and afterwards, when the other’s turn 
is expired, his partner may again purchafe the whole, and enjoy the 
fruit and milk in his turn. Or, one may enjoy the produce of the 
other’s fhare in the manner of a /oan, and afcertain the quantity 
thereof, for the loan of indefinite things is lawful. 


HEDAYTA. 


H E DA sAs 
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Of MOZAREA, or Compacts of CULTIVATION. 


OZAREA, in the language of the Law, fignifies a compact Defanition of 
betwixt two perfons, one being a proprietor of land, and the ‘he t™m- 
other the cultivator, by which it is agreed that whatever is produced 
from the land fhall _ to both in fuch proportions as may be 
therein determined. 


A comracr of cultivation is not valid according to Haneefa. piperence of 
The two difciples maintain it to be valid; becaufe it is related of the 
prophet that he entered into fuch a compact with the people of Khee- pads 

ir, by which it was agreed that they fhould manage the gardens pveon: 
6 and 
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and lands of Kdcedir, and enjoy one half of the fruits and grain pro- 
duced from them, and that they fhould give the other half to him. 
Befides, a compact of cultivation 1s, in fact, a compact of partnerfhip 
in regard to {tock and labour, in this way, that one of the parties be- 
ing the proprietor of the ground, and the other the tiller of it, the 
product is betwecn them.—lIt 1s therefore valid from its analogy to a 
contract of Mozdribat; for contraéts of Mozdribat are valid on a p 
ciple of conveniency ; fince, as it often happens that there are men ee 
fefled of property who have not a capacity for trade or bufinefs, and 
again, that there are others endowed with fuch a capacity who have 
no property, it is therefore convenient that a contract of Mozdribat 
be eftablifhed betwixt them, by which means the defires of both are 
accomplifhed ; ‘and as the fame reafon fubfifts in the cafe of compacts 
of cultivation, they are therefore valid as well as compacts of Mozd- 
ribat. It is otherwife where one man gives to another goats, fowls, or 
filk worms, to take care of, on condition that he who thus takes care of 
them fhall have one half of the produce and the proprietor the other 
half; for this is difapproved; becaufe as the care and management of 
the keeper has no effect in creating the produce, partnerfhip is there- 
fore not fufficiently eftablifhed in that inftance. The arguments of 
Haneefa on this point are threefold. First, The prophet -has ex- 
prefsly prohibited MokAdbera, which in the dialect of Medina has the 
fame fignification as Mozdred, namely, compacts of cultivation.— 
SECONDLY, To make a compact of cultivation is to hire a labourer 
for a part of that thing which is produced by his labour: it is there- 
fore, in effect, a Kafeez Tehan, and as that is unlawful, fo likewife is 
this.—(ZeAdn fignifies a miller or grinder of wheat, and Kafeex a cup 
ufed for meafuring; Kafeex Tehin therefore means to hire a perfon to 
grind wheat into flour, in confideration of & meafure of the flour for 
his hire.) —Turrpiy, The rate of hire, in fuch cafes, is uncertain, 
when any produce is reaped; or it is annihilated when no prodhice is 
reaped; and in either cafe the hire is.invalid. With refpe&t, more- 
over, to a tranfadlion which pafled betwixt the prophet and the 
people 
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people of Kéeedir, it was not a compaét of cultivation, but was rather 
in the nature of a tributary revenue, allowed to be paid in kind, as an 
indulgence or compromife. As compaéts of cultivation are thus 
deemed invalid by Haneefa, it follows that, (agreeably to his doctrine, ) 
where the labourer waters, tills, and fows the land, and it neverthe- 
lefs proves unproduétive, he is entitled to the cuftomary rate of hire 
adequate to his labour, fince (according to Haneefa) the compact of 
cultivation is, in effect, as an imvalid, hire. ‘This is where the {eed 
fown is furnifhed by the proprietor of the ground ; for if the feed be 
furnifhed by the cultivator, he is liable for the rent of the land at the 
cuftomary rate: —and if, in either cafe, any produce be reaped, it be- 
longs to him who fupplied the feed, fince it is an increafe from his 
property ;—-and the other, if he be the cultivator, is entitled toa 
rate of hire adequate to his labour,—or, if he be the proprietor of 
the ground, to an adequate rent for his ground. In the prefent 
times, however, the adjudication of the courts is given according to 
the doctrine of the two difciples, both becaufe compacts of cultivation 
are convenient to mankind, and alfo becaufe they have become every 
where cuftomary. 


THE following conditions are effential to the validity of a com- 
pact of cultivation. I. That the ground be capable of cultivation, 
for otherwife the object of the compact cannot be accomplifhed.— 
IJ. That the proprietor of the ground and the manager be both qua- 
lified to make fuch a compact; that is to fay, that they be both in 
their right reafon, of age, and converfant in fuch compacts; for un- 
lefs the parties be fo qualified no compact whatever is valid. III.'That 
the period or term be expreffed ; for fuch a compact is in the nature 
of an agreement, either for the ufe of the ground, (as when the cu/tz- 
vator fupplies the feed,) or, for the ufe of the /abour, (as when the 
feed is fupplied by the proprietor of the ground;) and the determi- 
nate ufe of either can be afcertained only by the period. IV. That 
it be exprefsly ftipulated by whom the feed is to be fupplied, in order 
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that the grounds of the compact may be known ;—in other words, in 
order that it may be known whether it is founded on the ufe of the 
labour, or on the ufe of the /and, and that no fource of difpute may 
remain. V. That the particular fhare which is to fall to him who 
does not fupply the feeds be expreffed; for in confequence of the 
agreement he is entitled to a fhare; and it is requifite that the pro- 
portion be determined, becaufe a thing which is unknown cannot be 
eftablifhed by the compact, notwithftanding a fhare be in general 
terms ftipulated. VI. That the proprietor of the land deliver up the 
land to the cultivator, in order to the cultivation of it; and that he 
himfelf abftain from any management or enjoyment of it; infomuch, 
that if it be ftipulated in the compaét of cultivation that he alfo fhall 
manage, the compact is null, becaufe of the invalidity of fuch ftipu- 
lation. VII. That both parties participate in the produce of the 
ground after it 1s reaped; for a compact of cultivation is ultimately a 
compact of partnerfhip; wherefore every ftipulation repugnant to 
partnerfhip invalidates the compact. (For example, if a precife 
quantity of the produce be ftipulated for one of the parties, it is in- 
valid; fince, as it is uncertain whether fo much will be produced, 
the partnerfhip is therefore defeated.) WIII. That the particular {pe- 
cies of feed, fuch as wheat, barley, &c. be exprefled, in order that 
the fpecies in which the hire of the labourer is to be paid may be 


known. 


Compacts of cultivation, (according to the two difciples,) are 
of four different kinds :—J. Where the ground and the feed are fupplied 
by the one, and the cattle, andthe labour by the other:—and this is 
lawful, for the cattle are confidered as implements of labour, and the 
cafe 1s therefore fimilar to that of a man giring a taylor to few his 
robe with his (the taylor’s) own needle. JI. Where the ground 
alone is fupphed, by one of the parties, and the labour, feed, and 
cattle by the other :—and this alfo is lawful; for in this cafe the la- 


, bourer -has hired the ground for a known proportion of its produce; 


- and 
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and it is therefore lawful, in the fame manner as if he had hired or 
rented it for a certain number of dirms. III. Where the ground, the 
feed, and the cattle, are fupplied by the one, and the labour alone by 
the other :—and this likewife is lawful; for in this cafe the proprie- 
tor of the ground hires a labourer to work with implements belong- 
ing to him (the hirer) ; and it is confequently analogous to the cafe 
of a man hiring a taylor to few his robe with his (the hirer’s) needle, — 
or, to that of a man hiring a labourer to dig with his (the hirer’s) 
hoe. IV. Where the ground and cattle are fupplied by one of the 
parties, and the feed and labour by the other.—This is not valid, ac- 


cording to the Zahir Rawédyet :—but it is reported from boo Yo0/af 


that this alfo is valid; for as, if it were agreed that both the cattle 
and the feeds fhould be fupplied by the proprietor of the land, it 
would be valid, it is in the fame manner valid where he fupplies the 
cattle only; being, in fact, the fame as where the cattle are furnifhed 
by the cultivator, The reafons on which the opinion in the Zdézr 
Rawéyet is grounded are, that the ufe of cattle is different in its 
nature from the ufe of ground; for the ufe of ground arifes from a 
ftrength in the foil which occafions vegetation, whereas the ufe of 
cattle confifts in their fitnefs for labour: thefe two things, there- 
fore, not being of the fame fpecies, the ufe of the cattle cannot be a 
dependant on the ufe of the ground. It is otherwife where the cattle 
are fupplied by the cultivator; for the ufe of cattle and the ufe of a 
cultivator or labourer are of the fame fpecies, the produ& being 
equally derived from the work of both. 


Ir is here proper to remark, that befides the four fpecies of com- 
pacts of cultivation above enumerated, there are two more, which 
are, however, invalide I. Where it is ftipulated that the {ced fhall 
be fupplied by one of the parties; and the ground, the labour, and 
the cattle, by the other; which is invalid, becaufe the /x¢4 condition 
before-mentioned is not found in it. II. Where it is ftipulated that 
the feed and cattle thall be furnifhed by one of the parties, and the 
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‘ground and labour by the other; which is likewife invalid, for the 


fame reafon. In both thefe cafes the produce of the land (according 
to the one opinion *), belongs to him who fupplied the feed, upon 
the fame principle that it belongs to him in any other cafes of com- 
pacts of cultivation which are invalid. But according to the other 
opinion+, the produce belongs to the proprietor of the land; and he 
therefore ftands (as it were) as merely a dorrower of the feed of which 
he has obtained poffeffion by its being fown in his ground. 


Compacts of cultivation are not valid unlefs the period of their 
duration be known ;—nor unlefs the produce of the land be indefi- 
nitely participated between the parties, (fuch as in a third, a fourth, 
&c.) in order that partnerfhip may be eftablifhed betwixt them. If, 
therefore, it be ftipulated that either of them in particular fhall re- , 
ceive a certain number of meafures of grain from the produce of the 
ground, the compact is null, as in this cafe partnerfhip is defeated, 
(in other words, is not eftablifhed,) fince it is poffible that no more 
may be produced from the ground than what is thus ftipulated to one 
of the parties ;—and the cafe is therefore fimilar to that of two men 
concluding a contract of Mozdribat, in which it 1s ftipulated that one 
of them fhall receive'a certain number of dirms. 

In the fame manner alfo, compacts of cultivation are invalid where 
it is ftipulated that he who fupplies the feed fhall receive an equal 
quantity of grain from the produce of the ground, and that the reft 
fhall be divided betwixt the parties ;—for, in cafe the produce exceed 
the quantity of feed, a ftipulation of this nature defeats the partner- 
fhip with refpec& to that particular quantity; or, with refpeét to the 
whole, in cafe the produce fhould wot exceed the quantity of the feed. 
A ftipulation of this nature, moreover, is fimilar to where the parties 


* The opinion of Haneefa, as before ftated. + The opinion of the two difciples. 


agree, 
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agree, regarding tribute-land, that the reft of the produce fhall be 
divided after deducting the tribute. It is otherwife where two men 
agree that one tenth of the produce fhall go to one of the parties, and 
that the remainder fhall be divided betwixt both; for a ftipulation of 
this nature does not defeat partnerfhip, becaufe the remaining nineg- 
tenths ftill continue participated between the parties; whence this is 
fimilar to a ftipulation, regarding tithe-lands, that ‘* after dedudting the 
““ tithe, the remainder fhall be divided betwixt the parties.”’ 


In the fame manner alfo, a compact of cultivation 1s invalid if it 
ftipulate that whatever is produced on a particular fpot, (fuch as on 
the banks of a rivulet,) fhall belong to one of the parties, and that the 
remainder of the produce of the whole ground fhall be divided be- 
twixt both; for fuch a ftipulation defeats partnerfhip, fince it is 
poffible that nothing may be produced except upon that particular 
{pot :—and it is in like manner invalid where it is ftipulated that the 
produce of one fpot of ground fhall go to one of the parties, and the 
produce of another fpot to the other. 


In the fame manner alfo, a compact of cultivation is invalid 
where it is ftipulated that the one fhall get the ftraw, and the other 
the grain; for it is poffible that nothing may be produced but {ftraw : 
and it is equally invalid if it be ftipulated tnat the ftraw fhall become 
their joint property, and that the grain fhall belong to one of them 
only ; for here a partnerfhip is not eftablifhed with refped, to the grain, 
which is the particular objeét of cultivation. 


Ir it be ftipulated, in the compact of cultivation, that the grain 
fhall be divided equally betwixt the parties, and no mention be made 
of the ftraw, ftill the compaé& is valid, becaufe a partnerfhip is ftipu- 
Jated in that thing which is the chief object of cultivation ; and in 
this cafe the ftraw will belong to him who fupplied the feeds, as of 
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that the ftraw is the produce. (The Shiekhs of Balkh * ave of opi- 
nion that the ftraw fhould alfo be divided equally betwixt the parties; 
becaufe fuch is the ufual praétice when no mention is made of the 
ftraw; and alfo becaufe as the ftraw is fubordinate to the grain, it 
fhould, as well as the grain, be held in partnerfhip.) 


Ir it be ftipulated that the grain fhall be divided equally, and that 
the ftraw fhall go to him who fupplied the feed, it is valid; becaufe 
this is confiftent with the fpirit of compacts of cultivation. If, on 
the contrary, it be ftipulated that the ftraw fhall go to him who did 
not {upply the feed, it is invalid, as fuch a ftipulation defeats the 
partnerfhip in cafe nothing but ftraw fhould be produced. The dif- 
ference betwixt thefe two cafes is, that the perfon who did not fup- 
ply the feed has no other claim to the ftraw than what he acquires 
from the ftipulation, whereas he who fupplied the feed has a right to 
the ftraw in confequence of its being the produce of his feed; and 
whether the ftraw be ftipulated to him or not his right to it holds 
equally good. 


WHEN a compact of cultivation is valid, the produce of the ground 
is the joint property of the parties, in fuch proportions as they may 
have ftipulated, fuch as an half, a third, or the ike.—If, on the 
contrary, nothing be produced, the cultivator is not entitled to any 
nes for he i a right only to a fhare of what may be produced. 

> otherwile where the compact of cultivation is invalid; for in that 
cafe an adequate hire falls due upon the per/on [of one of the parties, ] 
not upon the produce; and the perfon is not abfolved by a failure of 
produce. 


WueEn a compact of cultivation proves invalid, the crop belongs 
to him who furnifhed the feed, it being the produce of his property. 


* Balkh is a city in Turan. 
Befides, 
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Befides, the other has no right therein except what he acquires in 
virtue of exprefs conditions in the compact; and where that proves 
invalid, it follows of courfe that the entire crop belongs to the perfon 
who fupplied the feed. 


Ir the feed be {upplied by the proprietor of the ground, the culti- 
vator is entitled to a fuitable hire for his labour, provided it do not ex- 
ceed what he would have received in confequence of the conditions 
of the compact; becaufe, in fubfcribing to thefe conditions, he con- 
{ented to relinquifh his right to the excefs. This is the law, as laid 
down by the two elders. Mohammed maintains that he is entitled to 
a {uitable hire, to whatever amount ; for as the mafter of the land has 
obtained his fervices in confequence of an invalid compact, he is of 
courfe liable for the value thereof, /ervice not being of the clafs of 
fimilars ;—as has been fully explained in treating of Hire. 


Ir the feed be fupplied by the cultivator, the proprietor of the 
ground is to receive a fuitable rent for his ground, whether there be 
any produce ornot. The reafon of this is, that as the cultivator has 
acquired the ufe of the ground in confequence of an invalid compact, 
he ought therefore to reftore the ufe itfelf; but that being impoffible, 
and there being no fmilar in which he might make a return, it is 
therefore incumbent that he make a return in the va/ue to an amount 
not exceeding what the otner would have received in virtue of the 
{tipulations of the compaét. This is the doctrine of the two elders. 
Mohammed is of opinion that he muft pay an equivalent whatever it 
may be. 


Ir the cattle be provided by the proprictor of the ground, fo as 
that the compact, (according to the Zéhir Rawdyet,) becomes inva- 
lid, the cultivator is in that cafe liable for a fuitable hire on account 
both of the cattle and the ground ;—and this is certainly juit ; fince 
the cattle are equally included in the contract of hire, (the compact 

of 
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of cultivation being, in fat, a contract of hire in this inftance;) and 
the ufe of ‘the cattle and the ufe of the ground are ufes of different 
kinds, | 


Where the proprietor of the ground, in gonfequence of having 
fupplied the feed, is entitled to the produce, he may lawfully, on the 
compaét proving invalid, enjoy the wéole, fince it was yielded from 
ground which was his own property. If, on the contrary, the c#/- 
tivator, in confequence of having fupplied the feed, be entitled to the 
produce, he is to referve for his own ufe a quantity equal to the feed 
he fupplied, and alfo a quantity equivalent to the rent he is to pay to 
the proprietor of the ground,—and the reft of the produce he muft 
apply to charitable purpofes; becaufe the produce fprings from the 
feed, but grows out of the ground, whence his right to the ufe of 
the ground is invalid ; and as invalidity in regard to the ufe occafions 
a bafenefs in regard to the produ, it follows that what remains with 
him as a return is lawful to him, and that every thing elfe muft be 
beftowed in alms. 


WHERE two men enter into a compact of cultivation, and he who 
was to fupply the feed afterwards retracts, previous to the fowing, 
the Kdézee muft not compel him to-abide by the compaét, becaufe he 
cannot abide by it without fuftaining an immediate lofs from the fow- 
ing of his feed, and the cafe is therefore fimilar to where a man hires 
another to break down his houfe, in which inftance, if the hirer were 
to retract, the Kdzee could not compel him to abide by his agreement. 
If, on the contrary, the party retract who was zot to fupply the 
feed, the Kézee may compel him to fulfil the compact; for in fo 
doing he does not fuftain any lofs; and compaéts of cultivation, like 
compatts of hire, are binding, unlefs when fome plea can be alleged 
fufficient to diffolve compacts of hire, in which cafe a compact of cul- 
tivation is alfo diffolved. 


Ir 


Boox ‘XL... CULTIVATION. 


_ Ir the proprietor of the ground, being to furnifh the feed, fhould 
retratt, after the cultivator has tilled the ground, the cultivator is 
not entitled to receive any thing for the work he has performed. 
Some, however, are of opinion, that although, in point of law, there 
be no compenfation due to the cultivator, ftill, in point of confcience, 
it is incumbent on the proprietor of the ground to fatisfy the 


cultivator for the work he has performed, as he has been deceived in 
this inftance. 


WHEN one of the parties dics, the compact of cultivation, like 
compacts of hire, becomes diflolved. (The reafon of this is fully 
{et forth in treating of Hire.), 


IF a man give up a piece of ground to another for a term of three 
years, and afterwards, when the firft year’s crop has begun to grow, 
but is {till unfit for reaping, the man die, the ground, in this cafe, 
remains in the hands of the cultivator until the crop be fit for reaping, 
and the produce is then divided according to the conditions of the 
compa&t ;—and the compact is diffolved with refpect to the remain- 
ing two years of the term; becaufe analogy would fuggeft that it dif- 
continues even for the fr/? year, as the duration of a compact depends 
on the duration of the parties; but it is continued throughout the fr 
year, in order to the prefervation of the rights of both parties, (that 
is, the cultivator and the heirs of the proprietor, ) fince, if it were to 
difcontinue, the cultivator would fuftain an injury. It is otherwife 
in regard to the fecond and third years, becaufe in the difcontinuance 
of the compaét for thofe years no injury is fuflained by the cultivator ; 
and accordingly the compact is diffolved for thofe years, agreeably to 
analogy.. 


Ir the proprietor of the ground die after the cultivator has 
ploughed the land, and dug rivulets for watering it, but previous to 
the crop appearing, the compact is diffolved, fince in fuch cafe the 
— Vox. IV. H diffolutjon 
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difidtution of it is not injurious to the cultivator’s:property. ‘(It is 
otherwife where the-proprietor of the ground dies after the crop has 
begun to‘grow, and appears Itke grafs; for in that cafe the-compaé 
is not diflolved, as‘the cultivator would then be injured in his property 
by the diflotution of it.) In thas:cafe the cultivator is not entitled to 
any thing for his labour; becaufe-the ufe of ‘a perfon’s fervice cannot 


‘be appreciated but by a compaét; and when the compact becomes 


null, the eftimation of the fervice no longer remains. 


Ir is lawful for the proprietor of the ground to diffolve the com- 
pact, in cafe he have occafion to fell the ground to difcharge confider- 
able debts which he may have incurred, for‘this is a pretext, which 
he may avail himfelf of, in the fame manner as in Hire *:—and in 
this cafe the cultivator has no-right to claim from him any expence 
which: may have attended the tilling of the land, or the digging of 
drains ; becaufe fervice is not appreciable but in confequence of ‘a 
compaét; and as the price fet on the fervice, in the prefent inftance, was 
upon the fuppofition of a produce, it follows that upon the. produce 
being prevented, the cultivator is not entitled to any thing. If, hew- 
ever, the crop have begun to grow, although it be ftill unfit for reap- 
ing, the land muft not be fold for the payment of the proprietor’s 
debts until the grain be ready to cut down; becaufe if the lands were to 
be fold, under fuch a circumftance, the fale would be injurious to the 
right of the cultivator ; whereas, by waiting until the crop is ready, it 
only occafions a {mall delay in the payment of the proprietor’s debts, 
which is the lighter evil of the two. The Kézee muft alfo, in this 

cafe, enlarge the proprietor, if he have been imprifoned on account. of 
his debts ; “fs it being unlawful immediately to: fell the lands, the 
proprictq, in delaying to pay his debts, 1s guilty of no injuttice,. aud 
imprifonment is intended as a retribution for injuftice. 


* See Vol. III. p.'369. 
iy 
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Ir theterm of the compact of cultivation fhould expire before the 
crop be ready. for cutting, the cultivator muft pay to the proprietor of 
the land a hire or rent for his [the cultivator’s] proportion of the 
ground until the crop be ripe; and in the mean time any work 
which it may require muft be performed by both parties according 
to their refpective proportions. The reafon of this is, that in thus. 


prolonging the compact, and ordaining the payment of a rent, a re-- 


gard is paid to the benefit and intereft of both partics, wherefore it is 
neceffary that it fhould be prolonged :—and it is alfo neceffary that 
both fhould bear their proportions of the work or expences; becaufe 
the compact which they entered into is expired, and the crop remains 
their joint property, and in cafes of joint property the work is incum- 
bent on both parties, in the fame manner as the fubfiftence of a 
partnerfhip flave. (It 1s otherwife where’the proprietor of the land 
dies whilft the crop is yet green; for in that cafe it is incumbent on 
the cultivator to perform the whole of the work that may be re- 
quired; becaufe in fuch an event the compact is continued during the 
remainder of its term: and it [the compact] obliges the cultivator to 
{uftain the whole burden of the work ;—whereas, in cafe of the 
term of the compact expiring, it is no longer binding, and therefore 
the cultivator alone is not obliged to perform the work.) If, there- 
fore, either party incur any expence after the expiration of the term, 
without confulting the other, or without an order from the Kézee, 
he muft bear it himfelf, as he had no right of himfelf to fubject the 
other to any charges. 


If, in the example above recited, the proprictor of the land fhould 
be defirous of taking the crop (which is fill green) after the expira- 


tion of the term of the compaét, yet he muft not be allowed to do fo, 


becaufe it would be an injury to the cultivator. If, on the contrary, 
under the fame circumftance, the cultivator be defirous of taking the 
greengrop, the proprietor of the land has three things in his option ; 
for he may either pull up the crop and divide it, or he may keep it 
altogether and make an allowance to the cultivator, equivalent to his 
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fhare of it; or he may take care of the crop until it be fit for reaping, 
in which cafe he may dedu& from the fhare of the cultivator the 
amount of the expence incurred on that account ;—becaufe if the 
cultivator fhould chufe to defift from labouring, on the expiration of 
the term of the compact, he cannot be compelled, fince it is pro- 
longed with a view to his benefit, which he himfelf has forfaken ; 
‘and no injury is occafioned to the proprietor of the ground, as he has 
three modes in his option, by either of which injury is prevented. 


Ir the cultivator fhould die after the crop has begun to grow, and 
his heirs fhould offer to continue the cultivation until it be fit for 
reaping, and the proprietor of the land fhould not confent, in this 
cafe they are neverthelefs authorifed to continue the cultivation, as 
the proprietor will fuftain no injury thereby; but they are not entitled 
to any hire or wages, as the compact 1s continued with a view to 
their benefit. If, on the contrary, the heirs fhould defire to pull up 
the crop, and not to continue to cultivate, they cannot be compelled 
to continue to cultivate, for the reafon above affigned; but the 
proprietor of the ground has in his option the three modes already 
recited. 


THe expence of cutting down the crop, of carrying it to the 
ftack, of thrafhing it, and of cleaning the grain from the ftraw, falls upon 
both the parties in proportion to their feveral fhares. If, therefore, 
they were to ftipulate in the compact that the expences fhall fall on 
only one of them, the compact would be invalid. In fhort, all the 
above mentioned charges muft be fuftained by both parties in propor- 
tion to their feveral fhares, and not by any one of them in particular ; 
becaufe, when the crop is ready, the object of the compact being ac- 
complifhed, the compact itfelf is at an end; and as the crop remains the 


joint property of the parties, and no compact or ftipulation is left in 


force betwixt them, it follows that any expences which may befifter- 
wards required on account of their joint property ought to fall upon 
both. Befides, if they ftipulate that thofe expences fhall fall on one 

of 
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of them only, fuch a ftipulation is inconfiftent with the true fpirit of 
the compact, as it tends to the advantage of one party over the other; 
‘and all ftipulations having fuch a tendency invalidate the compact it- 
felf, in the fame manner as a {ftipulation by which the cultivator is 
bound to carry the grain, or to grind it into four. <Aboo Yoofaf is, 
however, of opinion that where the parties agree that the operations 
above-mentioned {hall fall upon the cultivator, it is lawful, becaufe 
of cuftom. - The fages of Ba/éA concur in this opinion; and the 
Shims-al-Ayma obferves, that this do¢trine is authentic, and that the 
practice prevails in his country. In fine, every operation of agricul- 
ture, previous to the maturity of the crop, (fuch as watcring and 
watching it,) falls upon the cultivator; and every fubfequent opera- 
tion requifite until the partition, (fuch as reaping, &c.) falls equally 
upon both: and, laftly, every operation that 1s neceflary after the 
partition, (fuch as carrying, watching, &c.) falls upon each of them 
feverally, for their re{pective fhares. 


THE foregoing rule holds good, alfo, in cafes of Mo/akdt, or com- 
pacts of gardening; that is to fay, all operations previous to the 
maturity of the fruit, fuch as watering, grafting, and watching the 
trees, fall upon the gardener; and all {fubfequent operations, fuch as 
gathering the fruit, and watching it, previous to a partition, fall 
upon both. If, therefore, it be fettled betwixt the parties that the 
trouble of gathering the fruits fhall fall upon the gardener, it is dif- 
approved, according to all our doétors, as being uncuftomary ;—and 
all operations, after partition, muft be performed by each with refpect 
to his own fhare. 


Ir, in compacts of cultivation, the parties be defirous of cutting 
down the crop whilft it is young,—or, in compacts of gardening, of 
pulling the dates whilft they are four or moift, the labour of thefe 
operatigns falls upon both, for the intentign and defire of performing 
them terminates the compact, in the fame manner as if the crop or 
dates had arrived at maturity. 
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Of MOSA KAT, or Compacts of GarDENING 


aa ci OSAKAT, in the language of the law, fignifies, a compact 
gardening. entered into by two men, by which it is agreed that the one 


fhall deliver over to the other his fruit-trees, on condition that the 
other thall take care of them, arid that whatever is produced {hall 
belong to them both, in the proportions of one half, one third, or 
the like, as may be ftipulated. Haneefa alleges, that a compa& of 
gardening, ftipulating an indefinite proportion of the produce, fuch as 
an half, or a third, is invalid. “Lhe two difciples, on the contrary, 


* Applying, more particularly, to the plantation and culture of dete and other fruit- 


tr ees e 5 


maintain 
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aaintain ‘that it 1s valid, -provided.a term or periad:be. exprefed ; and 
‘this is appreved. It is:to be obferved, -that -compatts : of .gardening 

are frequently -termed Ma@muilat as-well as Mofakdt; and the fame 
laws hold with refpeét to them as thofe wee ihave been laid. down 
-with re{pect:to compacts of cultivation. 


(Suarer is of opinion that compaéts of gardening are valid ; and 
that compaéts of cultivation are only fo, where they happen in fub- 
ordination to the former; as, for example, where the fruit trees grow 
in fertile and clean ground, which is watered for the nourifhment of the 
trees, and-the proprietor of them direéts the cultivator to fow a crop 
on the ground on condition that he fhall get a fhare, fuch as one half of 
the produce. The reafon he affigns is, that the original thing, in this 
point, is a contrat of Mozdribat; and to that a compact of gardenfhg 
bears a nearer. refemblance than a compaét of cultivation; for as, in 
compacts of gardening, the partnerfhip tubfifts in the produce, and not in 
the principal thing, (namely, the frees, ) fo in contracts of Mozdribat the 
partnerfhip fubfifts in the prodice or profit, and not in the principal or 
ftock ;—-whereas, in compacts of cultivation, if it be agreed that a part- 
nerfhip fhall exift in the produce, and not in the principal, (namely, the 
{eed )}—in other words, if the parties agree that the one whofurnifhed the 
feed fhall receive an equal quantity of feeds {om the crop, and that the 
remainder fhall belong to them both, the compact is invalid.—As, there- 
fore, campacts of gardening bear a nearcr refeniblance to Mozdéribat 
than compaéts of cultivation, it follows that they are the prigpary ob- 
ject, and that compaéts of cultivatign are lawful only as a dependant ; 
like a right of drawing water, which cannot be fold feparately, but 
is included, fubordinately, in the fale of the Tand; or like a moveable 
article, (fuch as the furniture of a houfe,) which cannot be feparately 
appropriated in /’a4f, but is included im the appropriation of the houte 
or ground on which it ftands *.) 


* It would appear that this-opinion of Shafei is intraduced merely for the purpofe of 
jelucidation, as it is not oppofed to any different opinions, and his doctrines are feldom ad- 
duced in practice by the followers of Alce. 
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_Tu¥ {pecification of a term is requifite in compacts of gardening, 
by analogy, in the fame manrier as in compacts of cultivation, the 
one being, in reality, a contract of dire, the fame as the other. Ac-: 
cording to a more favourable conftruétion, however, compacts of 
gardening are lawful without any {pecification of a term. Thus, if 
two men enter into a compact, by which it is agreed that the one 
fhall deliver his date trees to the other, who (hall water and nourifh 
them until they produce fruit, and it become ripe, and no particular 
period (fuch asa year, or the like) be fpecified, the compaé is never- 
thelefs valid, and continues in force with refpect to the firft fruit that 
may be produced; for the feafon for producing and ripening fruit 1s 
known, and feldom differs much. In the fame manner alfo, if two 
men enter into a compact, and agree that the dhe fhall deliver to the 
offer the roots of fhrubs, which are in the ground *, and that the 
other fhall water and nourifh them until they yield ripe feed, to be 
fhared between them, without mentioning any term, the compact 
is neverthelefs valid, and takes place, with refpect to the firft feed 
that fhall be produced and arrive at maturity ; becaufe as feed is of 
the fame nature as fruit, the period of its maturity being equally 
known, it is, therefore, needlefs to fettle any limited time. It is 
otherwife with regard to compa¢ts of cultivation, which are invalid 
unlefs a period be fettled; becaufe the time of commencing the cul- 
tivation differs greatly, fome crops being fown during the autumn, 
fome during the winter, and others during the fpring; and as there 
is thus a difference in the time of beginning the cultivation, the period 
of its ending cannot be known, for the ending depends on the be- 
ginning. It is alfo otherwife in €afes of gardening, where one man 
delivers to another his young trees newly planted; for in that cafe 
the compact is not valid unlefs a period be fixed, it being very uncer- 
tain when the trees may arrive at that ftage in which they are capable 
of bearing fruit, as that is a circumftance which depends on the 


* Meaning fuch vegetables as renovate from the root every feafon. 
{trength 
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ftrength and fertility of the foil. It is alfo otherwife where a man 


delivers to another his date garden, ar his herb roots, definng him to 
water and nourifh them always until they die, or until their roots be 
pulled, and their vegetation be thereby terminated,—or where he fets 
no bounds whatever to the duration of the compaé with refpect to 
the herbs; for in this cafe the compact 1s invalid, its period being 


uncertain, becaufe herbs grow as long as their roots are fuffered te. 


remain in the ground, 


If the parties, in a compact of gardening, fettle a period during 
which it is certain that the trees cannot bear fruit, it is invalid; be- 
caufe the object of fuch a compact, which is a partnerfhip in the pro- 
duce, is thus defeated. 


#i 

Ir the parties fettle a period during which the trees may bear fruit, 
although they be frequently /uter in bearing, it is valid, becaufe the 
object of the compa¢t is not to a certainty defeated in this inftance. &, 
therefore, the trees bear frtiit within the prefcribed term, it belongs 
to them both in the proportions which they may have previoufly 
fettled ;' or, if they fhould not yield fruit until after it is expired, the 
gardener is entitled to a fuitable hire for his labour, becaufe the com- 
pact has in this cafe been rendered abortive by the error of the parties, 
in faxing a period too fhort for the trees to yield fruit, and which in- 
validates the compact in the fame manner as if it had been kaowz to 
be too fhort at the beginning. It is otherwife, however, if the trees 
afterwards yield no fruit; for in that cafe it is fuppofed owing to a 
blight, and not to the fhortnefs of the period, that the compact proves 
abortive: the compact therefore holds good, and neither of the parties 
is entitled to receive any thing from the other. 


Compacts of gardening are lawful with refpect to date trees, 
vines, &c. and alfo with refpeét to litrbs and roots. According to 
the firft opinion of S4afez, they are lawful with refpect to date-trees 
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and vines only becaufe the validity of fuch compacts 1s founded on 
the fentence of the prophet regarding Kheebir, which 1s confined 
folely to thefe two. The argument of our doétors is, that the vali-. 
dity of fuch compacts is founded on their utility, and confequently is. 
eftablifhed regarding other things as well as dates and vines ;—and in. 
an{wer to Shafed, it is obferved, that the fentence of the Koraw re- 
garding Kheebir does not admit of fo confined a conftsuction ; for the 
inhabitants of that country cultivated all kinds of trees and berds. 


THE proprictor of the orchard cannot diffolve the compact unlefs 
he have fome plea for fo doing, fuch as when the claims of his cre- 
ditors oblige him to fell it. In the fame manner alfo, the gardener 
cannot ceafe to work, and thereby diffolve the compaét unlefs he ad- 
duce fome plea, fuch as ficknefs. It is otherwife in compaéts of 
cultivation; for (as has been already obferved) in thofe inftances the 
party who fupplies the feed is at liberty to diffolve the compact at any 
tigpe previous to the fowing. 


Ir two men enter into a compact of gardening, to this effect, that 
he one fhall deliver over to the other his date orchard, at a time when 
already appeared, but is ftill very fmall, and may, by 
watering and proper care, become full and large, it is valid;—-where- 
as, if the fruit were arrived at perfection, and were incapable of 
further improved by care, it would be invalid. In the fame manner 
alfo, if two men enter into a compact of cultivation, by which it is 
agreed, that the one fhall delivef over to the other his crop, being 
yet green, and unfit for reaping, the'compact is valid; whereas if the 
crop be fit for reaping it is invalid. The reafon of this is, that the 
Jabourer is entitled to a fhare of the produce on account of his labour; 
but if the compact were to hold good when his labour can have no 
effect, he would-be entitled to a fhare without labour, and this is not 
admitted in the Law. fs : 


WHEN. 
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WHEN compacts of gardening are invalid, the gardener i is entitled 
to fuitable wages, as an invalid compact of gardening is equivalent 
‘to an invalid contract of hire, and therefore refembles an invalid com- 
pact of cultivation. 


Ir, in a compact of gardening, one of the parties fhould die, the 
compact becomes null, becaufe it 1s in reality a contract of hire.—if 
the owner of the orchard die whilft the fruit is yet green, the gar- 
dener may continue to work as ufual until it be ripe, notwithftanding 
the diffent of the heirs.—(This proceeds upon a favourable conftruc- 
tion; for by continuing the compact, the gardener 1s prevented from 
fuffering an injury, and none is occafioned to the heirs.)—But if the 
gardener fhould rather chufe to fubmit to the injury, the heirs have in 
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that cafe three things at their option;—in other words, they may 


either divide the green fruit, agreeably to the proportion f{tipulated, — 
or, they may keep the whole of the green fruit, and pay to the 
gardener the value of his proportion,—or, laftly, they may take cage 
of the fruit until it be ripe, fad expend fuch fums as may be necefflary 
for that purpofe, and afterwards recover a proportionable part of the 
expence from the fhare of the gardener ;—~for the gardener 1s not a 
liberty to occafion an injury to the heirs. 


the gardener die, his heirs may continue to work, although the 
proprietor fhould not confent thereto, becaufe it tends to their mutual 


benefit. If, on the contrary, the heirs of the gardener decline work- 
ing, and rather chufe to gather the fruit whilft it is ftill green, the 


proprietor of the orchard has the three things in his option, as men- 
tioned above. : 


Ir both the parties die, the heirs of the gardener may continue to 
work; for as, if the gardener had lived, and the proprietor of the 
orchard had died, he [the gardener] might have continued to work, 
it follows that his heirs, as being his fubftitutes, have the fame thing 
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in thetr option. Ir, however, they fhould decline it, the heirs of the 
proprietor are in that cafe at liberty to purfue either of the three ways 
above mentioned. . ¥ 


Ir the term of the compaét fhould expire whilft the fruit is ftill 
green and unripe, the gardener may continue in his employment until 
it become ripe; and in this cafe he is not liable for anwrent on account 
of the trees, the letting of trees being unlawful. It is otherwife with 
re{pect to compacts of cultivation; for if their term expire whilft the 
crop is yet green, the cultivator may continue to work until it be fit 
for reaping,—but he is liable for the rent of the ground, the letting of 
ground being lawful 


Ir the term of a compact of gardening expire at a time when the 


fruit is {till green, the gardener alone is obliged to perform the reft of 


the work; whereas, on the contrary, if the term of a compact of cul- 

wation expire at a time when the crop is ftill green, both parties are 
obliged to work until the crop be brought#to maturity.x—T he reafon of 
this diftinction is that, in compacts of cultivation, the cultivator being 


guable for the rent of the ground after the expiration of the term cf the 


compact, it would be unjuft that he alone fhould afterwards perform 
the labour; whereas, in cafes of compacts of gardening, the gardener, 
as not being liable for any rent, is obliged to perform the work aJone, 
after the expiration of the term, inthe fame manner as before. 


Compacts of gardening may be diffolved by particular pleas,— 
fuch as where the gardener isa thicf, and there is reafon to be appre- 
hentive of his ftealing the branches or leaves of the date trees, or the 
fruit, before it is ripe,—or, whcre-he [the gardener] is difabled from 
working by ficknefs. 

— A queftion has arifen whether, if the gardener be defirous of relin- 
quifhing his work, it is lawful for him fo to do?—concerning which 
two opinions are recorded, oNE, that it is lawful; and ANOTHER, 

that 
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that it isnot fo.—This apparent difference may, however, be recon- 
ciled, by fuppofing that the former opinion alludes to cafes wherein it 
is ftipulated that the gardener fhall work with bis own bands, which 
condition he is, by reafon of ficknefs, unable to fulfil. 


Ir a man deliver to another a piece of open ground, for a certain 
number of years, that he may plant trees thereon, and ftipulate that 
the trees and the ground fhall be in partnerfhip between them, each 
holding an half,—it is invalid, for two reafons; First, becaufe they 
have ftipulated a partnerfhip in the ground, being a thing which al- 
ready exifts without the previous aid of the gardener’s labour; and, 
SECONDLY, becaufe fuch a compact is liable to the fame objection as 
Kafeez Tehan; for in this inftance the mafter of the orchard in effect 
hires the gardener, and fettles, as his wages, a part of the thing pro- 
duced by his labour, namely, onc half of the trees. —In this cafe, there- 
fore, the whole of the fruit and trees go to the mafter of the ground; 


and the gardener is entitled to the price of his trees, and,alio to an, 


adequate: confideration as the Kire of his labour; for as it is impoffible 
to reftore to him the trees, becaufe of their adhefion to the ground, he 
neceffarily gets their value, and alfo an adequate hire ;—nor 1s his hire 
included in what he receives for the trees; that is to fay, they are doth 
due, diftinétly; the ufe of labour beigg in this cafe of itfelf capable of 
eftimayon. 
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BOO K XLII. 


Of ZABBAA, or the Slaying of Animals for Food’ 


All animals LL animals, the flefh of which is eatable, except ith, and lo- 
rasigensan cufts, are unlawful, unlefs they be flain by Zabéah: :—bit when 


fith and lo- {lain by Zabbah they are lawful, as by means of Zab4ah the unclean 


cufts, mutt be 
; in by Zab- blood is {eparated, from the@lean flefh,—whence it is that all animals 
ba ‘ eatable, (fuch as rats, dogs, or cats,) are rendered clean+ by 
Zabbah, excepting only hogs and men. 
* The Arabic lexicographerg define Zabbah to fignify, in its literal fenfe, the act of cxt- 


ting the throat; in the language of the Law it denotes the act of flaying an animal agreeably 
to the prefcribed forms, wjthout which it is not confidered as eatable. 


+ That is to fay, their flefh may be ufed in medical compofitions; but ftill it cannot be 
eaten as ordinary food. 
- ZABBAH 
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ZABBAH is of two kinds;—I. Jkbtidree, or of choice, (that is, vo- 
luntary, or at pleafure,) which is effected by cutting the throat above 
thé breaft ;—-and Il. Jstiraree, or of necefity, (that is, at random, from 

effity ) which may be effected by a wound on any part of the ani- 
body.——The latter kind, however, is merely a fubftitute for the 
former, and accordingly is not of any account unlefs the former be 
impracticable, as the former is more effectual in extracting the blood: 
but the latter fuffices where the other is impracticable; as mankind are 
required to act only according to their ability. 


Ir is one of the laws of Zabéah that the perfonzwho performs it 
be either a Muffulman or a Kitébee-—The Zabbah of a Muffulman is 
therefore lawful; and fo alfo the Zabbah of a Kitdbee, although he 
fhould not be a fubje& of a Mu/fulman {tate,—provided, however, that 
it be done in the name of Gop, for in the Koran we find théfe 
words, ‘* THE VICTUALS OF Avtdbces ARE LAWFUL To You.” 


Tux Zabbab is lawful provided the flayer be acquainted With the 


form of the Ta/meed, or invocation in the name of Gop, the nature 


of Zabbah, and the method of cutting the veins of the animal; 


and it fignifies not whether the perfon be a man or a woman, an infant 
or an ideot, a circumcifed perfon or an wacircumcifed.. 


ka ssl flain by a Magian is unlawful; becaufe the prophet has 
faid, ** Ye may deal with them as well as with Kirasres; butfye 
‘© muff not marry their women, nor eat of Whimals flain by them;”—and 
alfo, becaufe a Magian is a polytheit, and docs not acknowledge the 
unity of Gop. 


Tue Zabbab performed by an apofate is*unlawful;. becaufe he is 
not permitted to continue in the-faith to which,he has turned, but 
muft rather fuffer death.—It is otherwife with refpect to a Kitdbee ; 
for if he change his religion, he is permitted (according to our doctors) 
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to continue in that which he has adopted ; and the Jaw: will ftill con- 
fider him, with refpet to Zadbah, in the fame light as the people of 
that faith which he has embraced. . 


THe Zabbah of %n idolater is unlawful; becaufe he does not be- 
lieve in the prophets. | 


Any fpecies of game flain by a Mobrim * is unlawful, although it 
be not flain within the‘holy territory :—and in the fame manner, any 
game flain in the holy territory is unlawful, although the flayer be nor 
a Mohrim. It # otherwife where a Mohrim, or any other perfon, 
flays an animal that is not game either in the holy territory or in any 
other place; for this is famétioned by the Law, becaufe the holy ter- 
ritory affords no proteétion to goats, and the flaying of goats bya 
rim is not prohibited. 


gh: flayer wilfully omit the Za/meed, or invocation ‘* in the 
‘* name of Gop,” the animal f{ is carrion, and muft not be eaten. If, 
however, he omit the invocation through forgetfulne/s, it is lawful. 
Shafei is of opinion that the animal is lawful in either cafe.—Mdahé, 
on the contrary, maintains that it is unlawful in both; and that My/- 
Julmans and Kitébees are confidered as the fame, with refpeét to the 
omiffion of the invocation. The fame difference is to be found in the 
opinions of our do¢tors concerning a man omitting the invocation on 
letting loofe a hound or a fing hawk at game, or when he fhoots his 
arrow. The opinion of Shafei, in this particular, is oppofite to that 






* The appellation given to agilgrim during his refidence at AZecca.—It is alfo applied 
to any perfon who, having refolved to undertake a pilgrimage, lays himfelf under parti- 
cular reftrictions. . 
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+ Arab. Arzal haramy the territary in the neighbourhood of Afecea, where no animal 
of the game {pecies is ever put to death. 


4, meaning (literally) the creature flain. 
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of all our fages ;: for,’ previous to his time, it. wag the amiverfally al- 
lowed-opinion, that an dnimal flain under a, wilful omiffion of the in- 
Yocatton was unlawful; the orily point on, which they differed being: 
refpecting the omiffion of it from -forgetfulne/s. The fegt of Ab- 
doola thn Omar were of opinion that an animhl flain under an omiffion 
of the invocation from forgetfulne/s is alfo unlawful; whilft, an thé@® 
contrary, the feéts of Alee and Ibn Abbas deemed it lawful, but nob 
under an omiffion made wi/fully—Hence Aboo Yoofaf and the other 
Haneefite do&tors have declared an animal flain under a wif omiffion 
of the invocation to be utterly unlawful; and that the Kdzee cannot 
authorize the fale of meat fo killed, it being cogtrary-tg the current 
opinions of all our doétors. .The arguments of Shafei on this point 
are twofold. First, the prophet has faid,.‘* Let Mussui MANS /lay. 
‘* im the name of Gov, whether they mention it with their tongues or 
‘* not.”—SECONDLY, If the invocation were effential to the legality 
of the animal, it could never be remitted on 4 plea of: forgetfulnefs, 
any more than the purification eflential to prayere—Befideg, admitting 
the invocation to be effential, ftill the Muffu/man faith is a fubftitute 
for it, in the fame manner as in a cafe of omiffion through forgetful- 
nefs. . The arguments of our doctors, on the other hand, are three- 
fold. First, Gop has faid, in the Koran, ** Eat not ANY 
** THING OVER WHICH THE NAME OF GOD HAs NOT BEEN MEN- 
‘¢ TIONED.’’——SECONDLY, -it is the univerfal opinion, as has been 
already remarked.—THirpLy, the prophet has faid, regarding Addee 
the fon of Haim, ‘* When thou haft 7 loofe thy bound after gamte, and 
‘* repeated the name of Gov, thou mayeft eat of that game; but if an- 
‘* other dog affift thine in killing the game, thou fhalt not eat of st, be- 
‘* caufe thou repeatedfi the name of Gog over-thine own dog and not over 
‘* the other :’’ it is therefore evident that the omiffion of the nameiof 
Gop renders the game unlawful. ‘The’ argument of Mask is founded 
upon a diteral comftruction of the paflage of the Koran, which we 
have quoted above, it not being particularly expreffed therein that the 
wilful omiffion is unlawful, and.the omiffion from forgasfulne/s lawitul. 
wa Vor. IV. K - Hut 
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But the anfwer which we give to this argument is’ thut the paffage 
plainly alludes to an atiimal with refpeét to which the invocation -has 
been wiifully omitted, the Jetter being ‘here different from the /pirit of 
the text, for if the fpitit were according to the letter, the companions 
of the prophet (who hold the firft rank in point of authority) would. 
@oubrlefs have drawn arguments from it, and the difference of opinion 
that is to be found amongft them would not have exifted. The anfwer 
to Shafei is, that the analogy which he eftablithes betwixt wilful omif- 
fion and omiffion from forgetfulnefs, is not juft; becaufe he that forgets 
acts under neceflity, and the Mu/fu/man faith is admitted as a fubftitute 
in his behalf; wherags he who wilfully omits acts under no neceflity. 
—-With refpeét, moreover, to the faying of the prophet quoted by 
Shafei, it evidently alludes to a cafe of omiffion through forget- 
fulnefs. - | 


Ir is a condition of [éhtidree Zabbah, that the invocation be pro- 
nounced over the animal at the time of flaying it,—whereas, in the 
cafe of Zabbab Iztirdree, (or of a man flaying an animal in hunting, ) 
the condition is that the invocation be pronounced at the time of let- 
ting loofe the hound or hawk, or fhooting the arrow, which is termed 
‘an invocation over the inftrument. ‘The reafon of this diftindction is, 
that in the fisft cafe the power of the man extends to the flaying; 
whereas in the fecond it is confined to the act of letting loofe the 
hound or hawk, or of“fhooting the arrow, and does not extend to their 
reaching the animal; wherefore the invocation muft be pronounced at 
the inftant of fuch at, which is in the power of the man.—Hence if 
a man throw a goat on its fide, with an intention of flaying it, and 
then pronounce the invocation, and afterwards let that goat loofe, and 
then,. without repeating the invocation, flay another, this is not ad- 
miffible, and the meat is unlawful; whereas if a man fhoot an arrow 
‘at an animal, and pronounce the invocation, and the arrow, inftead of 
the one which he aimed at, hit another animal, it is hwful;—-and 
‘the fame lawabolds in the cafe of letting loafe a hound or hawk.—If 

6 the 
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the man, having thrown the animal on its fide and pronopnoced f the in- 
vocation, fhould caft away the kuife from his hand and take up an- 
other, and with it flay the animal, it is lawful;—whereas if he pro- 
nounce the invocation over one arrow, and then take another and fhoot 
the game with it, it is unlawful, the inftrument over which the in- 
vocation was pronounced having been changed. 


Ir is abominable to add any other thing to the name of Gop at the 
time of performing the Zabdad, fuch as if a man were to fay ** O Gop, 
‘* accept this from me!’’—This may occur in three different fhapes; 
as, firft, where he fays any thing befides the name of Gop, without 
paufing between them, or making ufe of the conjunction ** and," as 
in the example cited above,—or, where he fays, Bifiz IHMah, Mohammed 
Raffool Illah, ** ia the name of Gop, Mohammed is his prophet,” 
which would be abominable, but the meat would not be unlawful ;— 
fecondly, where he fays any thing defides the name of Gop, without 
making a paufe, but ufing the conjunction; as if he were to fay, 
“© Bifm lah wa Ifm Falan,” ** in the name of Gop and the name of 
** another;” or ‘* Bi/m I/lah wa Faldn,” ‘* in the name of Gop and 
‘* another ;’’—in either of which cafes the animal flain is unlawful: 
and, thirdly, where he fays any thing befides the name of Gop, {e- 
parately, and by itfelf, either before or after the invocation, and the 
throwing down of the animal, which is of no confequence, and does 
not render the meat unlawful, for it is related of the prophet, that he 
faid prayers immediately after performing Zabbaé. 


Ir is a condition of Zabbah that nothing but the vocation be faid; 
that is, that no prayer or other matter be mentioned. If, therefore, 
aman, during the Zabbah, inftead of ** Bi/m Illab,” (** in the name 
<¢ of Gop,”) were to fay, ‘* Iahoom ag far lée,”” (‘* O Gon, forgive 
*¢ me!’’) the animal flain is not lawful, as this is a prayer or intreaty. 
if, however, inftead of ** Bi/m Illab,” he fay * Albumdolillah,”” 

‘ praife be to Gop,”) or ** Subhdnillab,” (** Gop .is pureft,””) and 
K 2 mean 
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this a5 an invocation, itis fufficient.. But if he {neeze-during 

the Zabbah, and exclaims ** A/bumdolillah!”’ (** praife be to Gop!’’) 

it is not fafficient; (according to the Rawdyet-Saheeh,) becaute the 

exclamation will then be confidered as tAands, and not as the svo- 

cation. ‘The method which has frequently prevailed, of faying ** Bifm 

** Tilak oo Illab Akbaro,” (** in the name of Gop, and Gop is the 
‘“‘ higheft,”) during the Zabdah, is copied from Jén sibbas. 


place for flaying is betwixt the throat and the 4442, [the 
head of the breaft-bone,] becaufe the blood freely iflues from a wound 
given in that place: the Zabéah, therefore, when performed any 
where within that fpace, is lawful. 


THE veffels which it is requifite to cut in Zabdah are four; 
namely, the Ha/éoom, or wind-pipe; the Mirree, or gullet; and the 
Wadyan, or two jugular veins.—This is founded on a faying of the 
prophet. According to Shafez it is fufficient if rwo of thefe veflels 
(namely, the wind-pipe and gullet) be cut. According to Mas, on 
the contrary, three of the four do not fuffice,. but it is requifite that 
they be all cut. According to Haneefa the animal is lawful where 
three of the four veffels are cut, which ever they may be. 4600 Yoofaf 
was alfo at firft of this opinion; but he afterwards declared it indif- 
penfably requifite that the windpipe and gullet fhould be cut, and one 
of the two blood-veffels; becaufe as the effufion of the blood is the 
defign of cutting the blood-veflels, one of them may ferve as a fub- 
ftitute for the other;—but as the gullet and wimdpipe, on the con- 
trary, anfwer two different _purpofes, (the one being the channel 
of food, and the other the channel of refpiration, it is requifite there- 
fore that they be both cut, the one being unfit to ftand in the place 
of the other. The argument of Haneefa is that the majority repre- 
{ents the whole in many rules of the Law; and when three of the 
four veflels are cut, the majority is cut, and the object (which is the 
{peedy effufion of the blood and deprivation of life) is effected, fince 
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upon tlir¢e.of the above mentioned veflels being cut, the animal cay- 
‘not remain alive. .If, therefore, to avoid giving additional pain, only 
three veffels be cut, it is {ufficient.—It is otherwife where oaly two 
are cut; for as, in that cafe, a cutting of the majority, reprefenting 
a cutting of the whole, does not exift, it follows that the animal fo 
flain is not lawful.—Mosammed is of opinion that the greater part of 
each of the four veflels fhould be cut, becaufe every one of them may 
be confidered as a principal of itfelf, being feparated from the reft. In 
the Fama Sagheer, alfo, he alleges that if one 4a/f of the wind-pipe, 
and one Aa/f of each of the blood-veffels, be cut, the animal is not 


lawful; but that if the greater part of the wind-pipe, and the greater | 


part of each of the blood-veflels be cut, previous to the death of the 
animal, it is lawful ;—and he has not made mention of any difference 
of opinion. 


Ir a man flay an animal with nails, horns, or teeth, it may be 
eaten without apprehenfion, provided the nails, horns, or teeth, be 
detached from the place in which they grew. The ac, however, 
is abominable *, becaufe it introduces the ufe of human members, and 
further, becaufe it is productive of too much pain to the animal, and 
we are directed to perform the Zabéah in fuch a manner as may be 
moft eafy to it. S4afei is of opinion that an animal flan in the above 
manner is unlawful, and carrion; becaufe tne prophet has faid, ‘* the 
‘© ZABBAH 75 lawful when performed with any thing that can draw 
‘© blood, or cut the veffels, excepting the teeth and the nails, which are 
‘* the infiruments of the Asysstntans ;” and alfo, becaufe it is a 
thing-not allowed by the Law any more than if the teeth or nails had 
beert fixed in the place in which they grew. Our arguments, on the 
contrary, are that the prophet has faid ** Spill the blood with whatever 
s* thing it may pleafe thee; and it is likewife related that he faid 


* The force of this term is explained in a note alittle farther on. + 
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Cab the veffels with what thbig perer ther plea@h.” With refpet 
to the faying quoted by Ssafe?, it alludes to nails and teeth fixed m 
their ative place; for it wasa frequent cuftom amongft the Aby/ini- 
ans to flay cattle in that manner.—Nails, moreover, when removed 
from their place, are inftruments for cutting; and the object of Zabbah, 
namely, the effufion of the blood, may be accomplifhed with them, 
whence they are the fame as a fharp iron or ftone. But when they 
are in their place they flay by means of the force or weight applied to 
them, and the animal fo flain is, in effet, frangled. 


Ir is lawful to flay with the rind of a reed, with a fharp ftone, 
and with every thing that is fharp and capable of cutting the vef- 
fels and drawing the blood, excepting teeth and nails fixed in their 
native place. 


Ir is laudable in the flayer to fharpen his knife; for the prophet 
has faid ‘* Gop has enjoined us to be merciful to all: wherefore, when ye 
‘© fay, let it be done in the moft merciful manner ; and when ye perform 
“¢ the ZABBAH, Jet one of ye fharpen your knife and do it in the eafteft 
‘© manner for the animal,” 


It is abominable firft to throw the animal down on its fide, and 
then to fharpen the knife; for it is related that the prophet once ob- 
{erving a man who had done fo, faid to him, *‘ How many deaths do 
‘* you intend that this animal fhould die ?—Why did you not fharpen your 
‘* knife before you threw it down?” 


Ir is abominable to let the knife reach the fpinal marrow, or to 
cut off the head of the animal. The meat, however, in either of 
thefe cafes, is lawful. Thé reafons of the abomination in cutting 
into the {pinal marrow are, Frrsr, becaufe the prophet has forbid 
this; and, SECONDLY, becaufe jt unneceflarily augments the pain of 
the fiimal, which is pgohibited in our LAwW.—-In fhort, every thing 
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which unneceffarily augments the pain of the animal in Zabbak is 
abominable, 


is abominable to feize an animal deftined for flaughter by the 
feet, and drag it to the place appointed for flaying i ite 


Ir is abominable to break the neck of the animal whilft it is ftill in 
the ftruggles of death; but when the ftruggles are over, it is not 
abominable to break the neck and {trip off the fkin, for then it is in- 
fenfible to pain. 


IF a man flay an animal by firft cutting it in the back of the neck, The animal 
doing it however in fuch a manner as to cut the veflels whilft the aed ie 
animal is ftill alive, the meat is lawful, becaufe the animal dies by woundedpre- 


Zabbah: but the act itfelf is abominable, as it unneceflarily augments cng cal 
the pain of the animal, being in effect the fame as if he had firft 

wounded the animal, and dperwanl: cut its veffels. If, on the con- 

trary, the animal die previous to the cutting of the veflels, the meat 

1s not lawful, becaufe in this cafe the animal dies before the Zabbah 

has taken place. 


In the cafe of all animals attached to man, and which do not fly All seme ani- 
from him, the Zabbah is performed by cutting the veffels:—but in aa 
the cafe of thofe which have become wild, and fly from him, the ee eh i 
Zabbah is performed by chafing and wounding them; becaufe where wild animals 
the Zabbah Ikhtidree, or Zabbah of choice, is impracticable, there is ane . 
occafion for the Zabbah Iztirdree, or Zabbab of necefity; and there is “™- 
fuch an impracticability regarding the latter clafs of animals, but not 
regarding the former. The Zabbah Iztirdree is alfo lawful regarding 
an animal which has fallen into a well, provided the other fort of 
Zabbah be impracticable. —Ma4k maintains that the meat is unlawful 
in both the foregoing cafes,—that is, ifi the cafe of a wild animal, and 
of one which falls into a well,—becaufe {uch inftances are rarck We, 


again, 
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apainy, fay thit ks the ittpratticabtlity'df the Zabbab. Ikbiiares' (hick 
is allowed to be a valid argument,) exifts in both thefe eee it foe 
lows gat, the fubftitute, namely, Zabbah. Tntiraree, may be adopted : 
nor is what’-he ‘obferves’ (that i fich inftances ‘are rare”) admitted ; 
on the contrary, “they very frequently ‘happen. Ih Kadooree, “mote: 
over, it is exprefsly faid that it is lawful to ufe the Jztirdree Zabbah 
towards all atiimals that fly from man and it is reported, ‘froth’ Mo- 


Bamiied, that if a goat become wild i in the plains, the Lztirdree'Zal 


is lawful’ with refpéct toit; but if it become wild in thé city, the 

tirdree Zabbah is not lawful, becaufe in the city it may be caught, and 
confequently the Ikhtiaree Zabbah is not impracticable. With refpect 
to cows and camels, however, the city and the plains are alike} be- 
caufe thefe animals attack, with their horns or their teeth, any perfon 


_ that attempts‘to catch them; whence it is impoffible to catch them, 
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even though it be in the midft of the city that they have become wild ; 
and the Ikhtidree' Zabbah is therefore impracticable. When, alfo, 
thefe animals attack a man, they are confidered as wild, provided it 
be not in his power to catch them; wherefore if one of them fhould 
attack aman, and he with an intention of Zabdah/ kill it, the flefh of 
it may be eaten lawfully. 


Tue moft eligible method of flaying a camel is by Nahr, that is, 
{pearing it in the hollow of the throat, near the brea{t-bone, becaufe 
this 1s agreeable to the Sonma, and alfo becaufe in that part of the 
throat the veffels of a camel are combined. It is alfo lawful to flay it 
by Zabbab, although this be confidered as abominable, fince it differs 
from the Sonna. In regard to goats and oxen, it 1s moft eligible to 


flay them by Zadbdad, as ‘being agreeable to the Sonna, and alfo Pee 


the veffels of a goat are affembled together in the upper part of the 
throat :—but they may alfo be {peared like a camel, although this me- 
thod be not approved, as being contrary to the Sonna. 


#. perfon, having®{lain a camel or cow, fhould find a dead foetus 
in 
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in the womb, fuch feetus is unlawful, whether it be covered with is not law- 


hair or not. This is the opinion of Haneefa; and it has been adopted ioe 


by Ziffer and Hafan bin Zeeyéd. The two difciples maintaia that if 
the foetus be complete in its form, it is lawful; (and Shafe# concurs 
with them in this opinion;) becaufe the prophet has ordained the 
Zabbah of a foetus to be the Zabéah of the mother; that is to fay, the 
Zabbah of the mother anfwers for that of the foetus likewife. Befides, 
the foetus is, in reality, a conftituent part of the mother, as it is 
joined to her until feparated by a pair of iciflars or knife, fubfitts on 
the fame food, and lives by the fame breath ;—and it is likewife con- 
fidered as fuch in law, infomuch that it is included in the fale of the 
mother, and is rendered free by the emancipation of the mother. The 
foetus, therefore, being a con(tituent part of the mother, it follows 
that the Zabbah of the mother ferves alfo for it, when a feparate 
Zabbabh is impracticable, in the fame manner as a wound in the cafe 
of game ferves as a fubftitute for Zabbah. Haneefa, on the other 
hand, argues that a foetus is complete with refpeé to life; that is to 
fay, that it has a {eparate exiftence, inafmuch as it may furvive after 
the death of the mother, whencc it is that a feparate Zaédah 1s necef- 
fary, in @afe of its being alive. Morcover, if a perfon deftroy a foetus 
he is fubject to a pecuniary penalty; and the owner of it may eman- 
Cipate it alone, without including the mother. It is alfo lawful to 
bequeath it in legacy, or to leave a legacy to it. Befides, the object 
of Zabbah is to feparate the blood from the flefh; an object which 
cannot be accomplifhed, in the cafe of a foetus, by the Zadbah of the 
mother alone. It is otherwife with refpect to wounding game, as in 
that cafe the blood is, feparated from the ficfh, and though it be in an 
imperfeét manner, yet as any other mode is impracticable, it is there- 
fore confidered as Zabbahb. A foetus, moreover, is included in the 
fale of the mother, becaufe the fale would otherwile be invalid, and 
from this neceffity it is included. And it is likewife rendered free by 
the manumiffion of the mother, in order that a bond-infant may not 
be born from a freed- woman. 
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SECTION.’ 
Of the Things which may lawfully be eaten, and of thofe which may not. 


Aut quadrupeds that feize their prey with their teeth, and all 
birds which feize it with their talons, are unlawful, the prophet 
having prohibited mankind from eating them.—The reafon of this 
prohibition is becaufe MAN 1s held particularly dear, and it is to guard 
him, left by eating of thefe animals their bad qualities might be com- 
municated to him, and affect his difpofition. 


Hyewnas and foxes, being both included under the clafs of animals 
of prey, are both unlawful.—(Shafei maintains that they are both 
lawful.) —Elephants aud weafels are alfo accounted animals of prey *: 
and pelicans and kites are abominable, becaufe they devour dead 


bodies. 


Crows which feed on grain [rooks] are neuter+: but the crow 
of the wildernefs [the carrion crow | and the raven, are not lawful.— 
According to Hanecfa the magpie is neuter, like poultry; althou gh it 
be faid (ip6h the authority of 4b00 Yoofaf) that it is abominated, be- 
caufe it frequently eats dead bodies.—The crocodile and the otter, 
wafps, and in general all infects, are abominated. ‘The afs and the 
mule are unlawful, becaufe they are prohibited by the prophet.—The 


-fleth of horfes is held in abomination by Haneefa and Méhk. Accord- 


ing to the two difciples and Shafei it is neuter; for it is mentioned in 
the Hadees fodbir that the prophet permitted it; and fome are of 
opinion that the milk of mares is alfo neuter.—According to Haneefa, 


* Arab. Zoo-Néb; meaning, literally, creatures which have canine teeth. The elephant 
(although certainly not a beaft of prey) is perhaps clafled with thofe, becaufe of his tufks. 

+ Itis here proper to remark that, in the AZu/fuiman law, there are four gradations from 
legality to illegality. I. Hildl, or pofitively awful. II. AMdebah, or neuter: (that is, indif~ 


ferent, and which may either be purfued or avoided.) II. AMakrooh, or abominable: (that 


is, reprobated, but which is neverthelefs lawful.) IV. Hirém, or pofitively unlawful: (that 
is, prebibited, 
the 
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the flefh of hares is neuter, becaufe the prophet eat it, and commanded 
his companions to eat of it. 


Tue flefh and fkin of all unlawful animals become pure after they 
have been killed according to the laws of Zabbah, excepting only men 
and hogs.—According to Shafei they do not become pure. 


No animal that lives in water is lawful except fifh. Méhk anda 
number of other learned men are of opinion that all water animals are 
lawful. Others again fay that fea-dogs, fea-hogs, and mair-men, are 
unlawful. 


Fisues which, dying of themfelves, float upon the furface of the 
water areabominated. According to Shafet and Ma/é they are neuter. 


The rule obferved amongft our fect is this.—Fifhes which are killed f 


by any accident are lawful, like thofe which are caught; whilft, on 
the contrary, fuch as die of themfelves without any accident are un- 
lawful, like thofe which are found floating on the furface of the water. 
There are, however, different opinions regarding fuch as die of ex- 
treme heat or cold. Fithes and locufts are lawful without being killed 


by Zabbab, 
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BOO K = XLII. 


Of UZHEEA, or SACRIFICE. 


esha Sa T is the duty every free Mufful/man, arrived at the age of matu- 
e performed : : ae 

at the Hed rity, to offer a facrifice on the Hed Kirbdn, or feftival of the fa- 

i crifice *, provided he be then poffefled of a Ni/ab +, and be not a tra- 

veller. This is the opinion of Haneefa, Mohammed, Ziffer, and Hafan; 

and likewife that of 4b00 V’o0/af, according to one tradition.—Accord- 


ing to another tradition, and alfo in the opinion of S4afei, facrifice is 


* This feftival happens on the tenth of Zee-bidjd, and was inftituted in commemora- 
tion of Abraham having offered up his fon [/bmael as a facrifice to Gop, in confequence 
of a vifion be had.—See Sales’s Kordn, Vol. II. p. 312. 


+ For the amount of Ni/db, fee Vol. I. p. 3, to 27. 
not 
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not an indifpenfable duty, but only /audad/e. Tahdvee reports that in 
the opinion of Haneefa it is indifpenfable; whil{t the two difciples hold 
it to be in a f/rong degree laudable. 


Tue offering of a facrifice is incumbent 6n a man on account of 
himfelf, and on account of his infant child. This is the opinion of 
Haneefa in one tradition, In another (which is recorded in the Zuhir 
Rawu«yet) he has faid that it is not incumbent on a man to offer a fa- 
erifice for his child.—In fact, according to Haneefa and boo 1 cofaf, 
a father or guardian are to offer a facrifice at the expence of the child, 
(where he is poffeffed of property, ) eating what parts of it are eatable, 
and felling the remaining parts that are valuable in their fubftance, 
fuch as the fkin, &c. Mohammed, Ziffer, and Shafer, have faid that a 
father 1s to facrifice on account of his child at his own expence, and not 


at that of the child. 


THE facrifice eftablithed for one perfon isa goat; and that for 
feven, a cow or a camel.—If a cow be facrificed for any number of 
people fewer than feven, it is lawful; but it is otherwife if facrificed 
on account of eight.—If, alfo, in an affociation of feven people, the 
contribution of any one of them fhould be lef: than a feventh fhare, the 
facrifice is not valid on the part of any. 


Ix a camel that is jointly and in an equal degree the property of 
two men, fhould be facrificed by them on their own account, it 1S 
lawful, according to the moft authentic traditions :—and in this cafe 
they mutt divide the fleth by weight, as flefh is an article of weight. 
If, on the contrary, they diftribute it from conje@ural eftimation, it 
is not lawful; unlefs they add to each fhare of the flefh part of the 
head, neck, and joints. 


Ir a perfon purchafe a cow, with an intent to facrifice it on his 


own account, and he afterwards admit fix others to an affociation with 
him 
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him in the facrifice, it is lawful.—It is, however, moft advifeable 
that he affociate with the others at the time of purchafe, in order that 
the facrifice may be valid in the opinion of all our doctors; as other- 
wife there isa difference of opinion.—It is related, from Hanecfa, that 
it is abominable to admit others to fhare in a facrifice after purchafing 
the animal; for, as the purchafe was made with a view to devotion, 
the fale of it is therefore an abomination. 


SACRIFICE is not incumbent on either a poor man or a fraveller ; 
for Aloo Bickir and Omar Farook did not offer the facrifice of the Eed 
during their travels; and it is, moreover, related that lee {faid, 
‘© neither the prayers of Friday, nor the facrifice of the LED are 1 
“© ent on travellers.” 


Tue time of the offering is on the morning of the day of the fefti- 
val; but it is not lawful for the inhabitants of a city to begin the fa- 
crifice until their prieft fhall have finifhed the occafional prayers. Vil- 
lagers, however, may begin after break of day. The place, in fact, 
muft regulate the time. Thus, where the place of celebration is in 
the country, and the performers of it refide in the city, it is lawful to 
begin in the morning: but if otherwife, it muft be deferred until the 
prayers be ended. 


Ir the victim be flain after the prayers of the mofque, and prior to 
thofe offered at the place of facrifice, it is lawful; as is likewife the 
reverfe of this. 


SACRIFICE is lawful duririg three days,—that 1s, on the day of 
the feftival, and on the two eniuing days.—S4afei is of opinion, that 
it 1s lawful on the ¢4ree enfuing days. The facrifice of the day of the 
feftival is, however, far fuperior to any of the others. It is alfo law- 
ful to facrifice on the nights of thofe days, although it be confidered 
as abominable.—Moreover, the offering of facrifices on thefe days is 

6 more 
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more laudable than the cuftom of omitting them, and afterwards be- 
{towing an adequate {um upon the poor. 


Ir a perfon neglect the performance of the facrifice during the 
{tated days, and have previoufly determined upon the offering of any 
particular goat, for inftance; or, being poor, have purchafed a coat 
for that purpofc;—in either of thefe cafes it is incumbent on him to 
bef{tow it alive in charity. But, if he be rich, it is in that cafe in- 
cumbent on him to beftow, in charity, a fum adequate to the price, 
whether he have purchafed a goat with an intent to facrifice it, 
or not. 


Ir is not lawful to facrifice animals that are blemifhed,—fuch as 
thofe that are blind, or Jame, or fo lean as to have no marrow in their 
bones, or having a great part of their ears or tail cut off. Such, how- 
ever, as have a great part of their ears or tail remaining may lawfully 
be facrificed.—Concerning the determination of a great part of any 
member, there are indecd various opinions reported from Haneefa.— 
In fome animals he has determined it to be the sAzrd; in others more 
than the third; and in others, again, only the fozrt.—In the opinion 
of the two difciples, if more than the half fhould remain, the facrifice 
is valid; and this opinion has been adopted by the learned doo Lays. 


Ir an animal have loft the third of its tail, or the third of its ear, 
or eye-fight, it may be lawfully facrificed :—but if, in either of thefe 
eafes, it fhould have loft more than a third, the offering of it is not 
lawful.—The rule which our doétors have laid down to difcover in 
what degree the eye-fight is impaired, is as follows. The animal 
mutt firft be deprived of its food for a day or two, that it may be 
rendered hungry; and having then covered the eye that is impaired, 
food muft be gradually brought towards it, from a diftance, until it 
indicate, by fome emotion, that it has difcovered it.—Having markgd 


the particular {pot at which it obferved the food, and uncovered the 
weak 
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weak eye, the perfet eye muft then be bound, and the fame procefs 
carried on, until it indicate that it has obferved it with the defective 
eye. If then the particular diftance from thofe parts to where the 
animal ftood be meafured, it may be known, from the proportion 
they bear to each other, in what degree the fight is impaired. 


Ir a perfon facrifice an animal without a horn, it is lawful ;—and 
fo likewife whcre the horn is broken, or wherc the animal is mad or 
caftrated—_Many, however, have taid, that it is not lawful to facri- 
fice a mad animal, unlefs it eat food, in the fame manner as it is not 
lawful to facrifice a Gurgeen [the offspring of a wolf and goat} unlefs it 
be fat. With regard to animals that want teeth, it is ‘reported from 
Mboo Yoofuf that they may be lawfully facrificed, provided they be 
able to chew,—or (according to another report) provided the greateft 
of their tecth be remaining. Animals, however, that are born with- 
out an ear cannot lawfully be facrificed. What is here faid retpeéts 
fuch blemifhes as may have exifted in the animal, previous to the 
purchate of it; for if it be perfect at the time of purchafe, and after- 
wards contract fuch a blemifh as to render the facrifice of it unlawful, 
and the proprietor be rich, it is in that cafe incumbent on him to fa- 
crifice another; whereas, if he be poor, he may lawfully facrifice the 
fame. The reafon of this is, that as an offering is incumbent on a 
rich man originally, and not on account of his purchafe, the animal 
therefore which he buys is not particularly fet afide for the offering ; 
whereas, on the contrary, an offering not being incumbent on a poor 
man, except when he purchafes an animal with that intent, the ani- 
inal fo purchafed is therefore particularly deftined for the purpofe:— 
and accordingly, our doétors hold that if an animal, purchafed with a 
view to be offered, fhould die, it is incumbent on the proprietor, if 
he be nich, to fubftitute another, but not if he be poor ;—or, if the 
animal be either loft or ftolen, and the purchafer, having bought an- 
other, fhould then recover the firft, in fuch cate it is incumbent on the 
proprietor, if he be rich, to facrifice one of them, whether it be the 


firtt 
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firft bought or the fecond; but if he be poor, he is under an obligation 
to facrifice bath. 


Ir it fhould happen that the goat, having been turned over in 
order that the facrifice might be performed, in the ftruggle breaks 
one of its legs, in that cafe, provided the facrifice be immedi- 
ately made, it is lawful and fufficient, So alfo, it is lawful, if the ani- 
mal, in that fituation, having received any hurt, fhould run away, and 
having been immediately and without delay taken, fhould then be 
facrificed. Mohammed has likewife judged the facrifice lawful, if, in 
this cafe, the animal fhould not be retaken until after fome delay :— 


in oppofition to the opinion of Abo0 Yoofaf. 


It is not lawful to offer a facrifice of any animal except a camel, 
a cow, or a goat; for it is not recorded that the prophet or any of his 
companions ever facrificed others. Buftaloes, however, are lawful, 
as being of the fpecies of a cow. Every animal of a muxed breed, 
moreover, 1s confidered as of the fame f{pecies with the mother. 


Tue facrifice is lawful of any animal of the three fpecies above 
mentioned, although it be only a Soonee*: but not if younger; cx- 
cepting, however, a fheep, which may be facrificed when a Fudday, 
or fo young as to have no teeth; and in this cafe our doctors have 
made it a condition that the fheep be of large ftature, infomuch as to 
have the appearance of a Soonee at a little diftance. The period of 
Judday in fheep (according to our doctors) is at the expiration of fix 
months, and the commencement of the feventh. The time of Soonce 
in goats or fheep is at the age of one year; in cows, at the age of two; 
and in camels at the age of five years. 


* The fheep and the goat are held to be of the fame fpccies. 
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if one of Ir feven perfons purchafe a cow for facrifice, and one of them 
* C ‘ ° e e 
facrifcersdie, afterwards dic, and his heirs defire the other fix to facrifice a 


a ath of on account of themfelves, and on account of the dead, it is lawful; 


_ifte t0 whereas, if they facrifice it without the confent of the heirs it is not 
the facrifice. Fewful 


Ir a Chriftian, or any perfon whofe obje& is the flefh, and not the 
facrifice, be a fharer with fix others, the facrifice is not lawful on the 
part of any. 


See Ir is lawful for a perfon, who offers a facrifice, either to eat the 
refpeét to , : , 
difpofalofthe flefh, or to beftow it on whomfoever he pleafes, whether rich or 


poor. and he may allo lay it up 


Ir is moft advifable that the third part of the fleth of a facrifice be. 
beftowed in charity. 


Ir is lawful either to beftow the fkin of a facrifice in charity, 
or to make any utenfil of it, fuch as a bucket, fieve, or the like. It 
is likewife lawful to barter it for any unconfumable article that yields 
profit in its fubftance:—but it is not allowable to barter it for any 
thing confumable, as vinegar, and fuch like. Flefh, in thefe refpects, 
is confidered in the fame light:as the fkin, according to the moft au- 
thentic traditions. 


Ir the fleth of a facrifice be fold along with the fkin of it for 
money, or for any thing that is not profitable but in confumption, 
it is incumbent on the feller to devote the price to the poor; and the 
fale is valid. 


Ir 
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Ir is not lawful to give a part of the facrifice in payment to the 


Ir is abominable to take the wool of the vidtim and fell it before 
the facrifice be performed; but not after the facrifice. In the fame 
manner, it is abominable to milk the victim and fell the milk. 


Ir is moft advifeable that the perfon who offers the facrificc 
fhould himielf perform it, provided he be well acquainted with 
the method; but if he fhould not be expert at it, it is then advife- 
able thit he take the affiftance of another, and be prefent at the 
operation. 


Ir is abominable to commit the flaying of the victim to a Kvtdbee. 
If, however, a perfon order a Kitubee to flay his victim, it is lawful. 
It is otherwife where a perfon orders a Magian, or worthipper of fire, 
to flay his victim, for this is inadmiffible. 


Ir two perfons commit a miftake, each flaying the offering of 
the other, it is lawful; and no compenfation is on that account due 
from either. If, alfo, having erred in this manner, thcy fhould eat 
the flefh, and then difcover the muiftake, in this cafe it is requifite 
that they fanctify the aét of each other, and facrifice 1s then fulfilled. 
If, on the contrary, they refufe to do fo, and difpute the matter, 
each is in that cafe entitled to take a compenfation_for the value of 
the flefh of his offering from the other, and muft then beftow fuch 
compenfation in alms, as it 1s a return for the ficth of his offering: 
and the fame rule’ alfo obtains where a perfon deffroys the fleth of the 
offering of another. 


Ir a perfon ufurp a goat, and facrifice it, he is in that cafe 
bound to compenfate for its value, and his offering is thereby rendered 
| M 2 valid ; 
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valid; becaufe upon paying the compenfation he is held to have been 
proprietor of the goat from the time of his having ufurped it. It is 
otherwife where a perfon facrifices a goat committed to him as a de- 
pofit; for this is not valid; becaufe he is obliged to compenfate for 
it (not on account of the animal, but) on account of the /acrifce, 
and hence his property in it is not eftablifhed until after he has 
facrificed it. 


HEDAYLA. 
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BOOK XLIV. 
Of KIRAHEEAT. cr ABOMINATIONS. 


iS ie E author of the Hediya remarks that our doétors have dif- 
agreed concerning the extent in which the term A/akroob * is 
to be received.— Mohammed was of opinion that every thing Makroob 
is unlawful ; but as he could not draw any convincing argument from 
the facred writings in favour of this opinion, he renounced the general 
application of unlawfulnefs with refpe& to fuch articles, and claffed 


* Makrooh is the participle paffive of Kurihd, to abcminate; this word is frequently 
taken in a milder fenfe; and. may relate to any thing improper or unbecoming. 


them 
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them under the particular defcription of Masrooh, or abominable.—It 
is recorded, on the other hand, from Haneefa and Aboo Yoofaf, that 
Makrooh applies to any thing which, in its qu@lities, nearly approaches 
to unlawful, without being aually {o.—This article is comprehended 
under a variety of heads or fections. 


SEC T, I. 


‘Of EatincG and DRINKING. 


Tlanrrra has faid that the flefth and milk of an afs, and the urine 
of a camel, are abominable.—According to boo Yoof/uf the urine of a 
camel may be taken as a medicine; but with reipect to milk, it is a 
fecretion from the blood, and is therefore fubject to the fame rule with 
the flefh of the animal from which it 1s produced. 


Ir is not allowable, either to men or women, to ufe a veffel of 
gold or filver in eating, drinking, or in keeping perfumes; becaufe 
the prophet has faid, with refpeét to any perfon who drinks out of a 
veflel of filver or gold, that ** the frre of hell hall enter into bis belly;” 
and it is alfo related, that a perfon having brought water for Aboo 
Hareerd wa filver veficl, he refuted to drink, declaring that the pro- 
phet had prohibited him from drinking out of fuch a veflel. The pro- 
hibition, therefore, being eftablifhed with refpe& to drinking, it fol- 
Jows that the rule extends to the ufing of oils, and fimilar articles, that 
being in effect the fame with drinking, fince in both cafes the w/e of 
a veflel of gold or filvcr is induced,—whence it is that the ufe of a 
volden or filver fpoon is abominable, as alfo the ufe of a filver or 
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golden bodkin for drawing antimony along the eye-lids, or of boxes 
for holding antimony, or any other thing, made of thofe mccals. 


Tue ufe of veffels of lead, glafs, cryftal, and agate, is permitted. 
Shafei maintains that thofe are abominable, becaufe they refemble gold 
or filver in point of {plendor. 


It is allowable, according to Hanevfa, to drink out of an wooden 
veffel ornamented with filver, provided the particular part to which 
the lip is applied be void of it. In the fame manner, alfo, it is per- 
mitted to ride upon a faddle interwoven with filver, provided the {pace 
allotted for the feat be plain; and this rule hkewife holds with refpect 
to acouch or fopha.—According to boo Yoofaf, on the contrary, all 
thofe are abominable.—From Mohammed there are two traditions on 
this point; one correfponding with the opinion of Hanecfa, and the 
other with that of boo Doofaf. After the fame manner they have 
difagreed concerning the ufe of a veffel or chair adorned both with 
gold and filver ; concerning fwords, mofques, frames of glatles, and 
books, when they are ornamented cither with gold or filver; and alfo 
concerning ftirrups, bridles, or cruppers of that defeription.—Vhiele 
differences of opinion, however, exift only where the gold and filver 
is fo applied, in any of thefe cafes, that it is to be feparated only by 
means of fome difficult procefs: but the gilding of things, cither with 
gold or filver, in fuch a manner as to require art to fcparate it, 13 
unanimoufly allowed.— The argument of the two difciples is that the 
ufe of one part of a veffel includes the ule of the whole; wherefore 
they hold it equally abominable as if the part applicd to ule were like- 
wife of gold or filver. Haneefa, on the other hand, argucs that orna- 
ments of gold or filver, when not applicd to ufe, are mercly appendages, 
and therefore not to be regarded; whence the ufc of the article 1s al- 
lowable, in the fame manner as wearing a garment which is trimmed 
with filk, or a ring which has a piece of gold {et 1m it. 
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Ir a perfon fend his fervant, or a hireling, being a Magan, to 
purchafe mcat, and he purchafe meat accordingly, and acquaint his 
it from a few, a Chrifiian, or a Muffulman, 
it is lawful for him [the mafter] to eat the food fo purchafed; becaufe 
the word of an infidcl is creditable in all matters of a temporal nature, 
as he is prefumed to be poflcfled of reafon, and falfehood is prohibited 
in his religion: befides, there is a neceflity for believing his affertion 
in temporal concerns, from their frequent occurrence. If, on the 
contrary, the fervant inform his mafter, that ** he purchafed the 
‘* meat from an infidel who is not a feripturift, and it was flain by 
‘© one who was neither a fcripturift nor a Maffulman,”’ it is in that 
cafe unlawful for the mafter to eat the flefh {fo purchafed; for as the 
word of an infidel is credited with refpect to the “gality of meat, it is 
credited with refpect to the //egality, in a fuperior degree. 


Ir a flave, either male or female, or an infant, fhould carry fome- 
toa perfon, faying ‘* fuch an one has fent this to you as a pre- 

‘¢ fent,” in that cafe the perfon may juftly credit the information, as 
it isa frequent cuftom to fend prefents by fuch meffengers. In the 
fame manner, if either of thefe fhould intimate to a flave that his 
mafter had given him a licence to trade, he is allowed, accordingly, to 
accept of it; becaufe it is perhaps impoffible for them to bring wit- 
nefies to attcft the intention of the mafter, whence, if their word 
were not credited, it would occafion an obftruction to bufinefs, and 
an unneceffary reftraint amongft mankind.—It is related, in the Fama 
Sagheer, that where a flave girl comes toa perfon and fays, ‘* my 


‘“mafter has fent me as a prefent to you,”’ it is lawful for that perfon 
to accept of her. 


In all temporal concerns the word of a reprobate * may be taken ; 


* Arab, Fait, in oppofition to Adi, a juff or upright perfon.—The diftinction between 
thefe terms has been fully explained elfewhere. 


but 
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but in matters of a /prritua/ nature the word of an upright man only is 
to be credited. The reafon of this diftinction is, that affairs of a tem- 
poral nature are of frequent occurrency amongit every fect of men; 
whence if, in the tran{action of them, any thing more than maturity 
of age and fanity of intelleét (fuch as integrity, &c.) were required, 
it would occafion a reftriction in bufinefs; to obviate which, the 
word of one perfon, in fuch cafe, is creditable, whether that perfon 
be virtuous or diflolute, a Mu/u/man or an infidel, a man or a woman. 
Concerns of a /p:ritual nature, on the contrary, are not of fuch fre- 
quent occurrency; hence it is requifite that in rclation to them a 
greater caution be ufed. The word, therefore, of none but an Uup- 
right Mufulman, is admiffible in {piritual matters; becaufe an unjutt 
man lies under a fufpicion of falfehood; and an infidel, as not follow- 
ing the raw himfelf, has no right of enforcing it upon others. The 
cafe is different with refpect to tempora/ matters; for an infidel is per- 
mitted to refide in a Muffulman territory purely on account of his tem- 
poral bufinefs, for which he would be incapacitated if his word in 
temporal matters were to be rejected. From this neceifity, therefore, 
credit is given to it.--A perfon, alfo, whofe character 1s unknown, 1s 
confidered in the fame light as an unjuft man or reprobate; and his 
word relative to matters of faith is inadmiffible. It 1s, however, re- 
lated in the Zdhir Rawiyet, that /u/picion and probable conjeclure are 
the grounds on which it is lawful to determine in this point ; —10 other 
words, practice muft accord with the conjecture which appears moft 
probable or beft fupported. There is alfo another tradition from Ha- 
neefa, that the word of a perfon of unknown character may be be- 
lieved in matters of a {piritual nature. 


Tue word of a freeman or flave, whether male or female, 1s ad- 
mitted in {piritual concerns, provided they be upright *; for, in con- 
fequence of integrity, veracity proponderatcs; and this is a caufe of 


* Arab, Adil; in oppofition to Fa/fk. 
VoL. IV. N bclicf. 
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belief.—It is to be obferved, that what was before related, of licencing 
a flave to trade, fending prefents and meffages, and the like, are of 
the clafs of semporal matters; as is alfo the invefting of another with 
the power of agency.—Information, on the contrary, concerning the 
impurity of water (for inflance) is a matter of a /piritua/ nature. In 
this inftance, therefore, if the former be an upright Muffu/man, the 
perion who receives the information is at liberty, in performing his 
purification, to fubftitute fand for the water, in the manner of teyum- 
min*®, and mutt not perform it with the water.—If, on the contrary, 
the intormer be a profligate, or of unknown character, it is incumbent 
on the perfon who receives the information to confider the matter de- 
liberately ; when, provided he conclude the informer to be a perfor 
of veracity, he muit perform feyzimmim inftcad of ablution.—(In this 
cate, however, he fhould ufe the precaution of firft pouring out a 
little of the water, and may then perform tevummim; whereas, if the 
informer be of an upright character, as there is in that cafe no fuf- 
picion of falfchood, the pouring out the water by way of precaution, 
is entirely unneceflary.)—If, on the contrary, the refult of his re- 
fleClion be that the information was falfe, he muft perform ablution, 
but not sera with the water. This is what the law enjoins; but: 
in this cate alfo it 1s a requifite precaution that, after ablution, he per- 
torm fermi, as the jadgment he has formed in this cafe is entirely 
from conjecture. Tt is alfo to be obferved that legality and illegality 
are confidered as of a fpiritual nature where they affect not the pro- 
persy of any perfon. Where, on the contrary, the teftimony of one 
upright perion tends to injure the property of another, it is not in. 
fuch cafe of any weight ;—as where, for inftance, an upright perfon-. 
teflifics that a certain perfon has married his own fofter-fifter; in 
which cafe his teftimony is not creditable, as tending to hurt the pro- 
perty of the hufband, inafmuch as he would be deprived of the effeéts. 
of the woman, to which the marriage had entitled him ;—or where a. 


* For a further explanation of this, fee Vol. I. p. 295. 
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perfon informs another, who had purchafed a flave-girl, that fhe is his 
own fofter-fifter, or that fhe is a free woman. 


Ir a perfon be invited to a marniage-feaft, and, upon going there, 
obferve the company to be engaged in wanton amufement, or in fing- 
ing, ftill it is laudable in him to fit down and partake of the entertain- 
ment; for the acceptance of fuch invitation is ftrictly orthodox, as the 
prophet has faid, ‘* whofoever refuses an invitation, is certaily not 
*6 obedient to me.”—He is not, therefore, to leave the entertainment 
on account of any irregularities committed by others; in the fame 
manner as, at the ceremony of a funeral prayer, a perfon is not to 
abfent himfelf, although people hired for the purpofe of lamentation 
may there be prefent.—If, however, he have power to prohibit thele 
irregularities, it is incumbent on him toexert it: but if he poflets not 
fuch power, he muft then remain with paticnce.—This is where the 
perfon invited is not a Mooktidda*, or holy man; for, if fuch a perfon 
fhould be prefent and have it not in his power to reftrain thete irregu- 
larities, it is then incumbent on him to withdraw, as his prefence in 
fuch a place fhews a relaxation of religion. If, alfo, irregularitics be 
committed during the time of cating, it is improper that any perfon 
fhould remain there, whether he be a Mooktiddi or not; Gop having 
prohibited us, in the Koran, from fitting in company with the 
wicked. All this procecds on the fuppofition of the invited perfon 
being actually prefent at the marriage-feaft, before he 1s aware of thote 
irregularities; for if he be previoufly aware of fuch irregularities being 
practiced, it it is incumbent on him to flay away, whether he be a 
Mooktidds or otherwife. 


* Literally, an evemplury perfon, as being eminent for fandtity of character,—whence 
the term is applicd to priefts, or other perfons who exercife a holy uinces—The Perfiaus 
term {uch a perfon a Peifbwa, or one who leads the way. 
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SECT. I. 


Of DReEss. 


A press of filk 1s not lawful for men; but women are permitted 
to wear it; for it 1s related by feveral of the companions of the pro- 
phet, of whom was Ae in particular, that one day the prophet ap- 
peared with a piece of filk in one hand, and of gold in the other, and 


faid, ‘* Both thefe are prohibited to the MEN of my tribe, but are lawful 
‘¢ to the WOMEN.” 


A sMALL quantity of filk, fuch as three or four fingers breadth, 
ufed as a fringe or border to a garment, or applied to any {uch purpofe, 
is allowable; becaufe it is related that the prophet prohibited the wear- 
ing of filk, excepting a fhred of the breadth of three or four fingers in 


a garment; and it is moreover related, that the prophet wore a robe 
with an edging of filk to it. 


AccorDING to Hanecfa, it is allowable to make a pillow of filk, 
and to flecp upon it. The two difciples, on the contrary, hold this 
to be abominable; and the fame difference of opinion obtains concern- 
ing making curtains of filk, and hanging them upon doors, The ar- 
guments of the two difciples on this point are twofold. First, the 
ufe of filk in general is profcribed by the prophet. Seconpry, the 
making pillows and curtains of filk is a cuftom of the proud; and the 
imitation of fuch is forbidden.—The argument of Haneefa, on the 
other hand, is that the prophet fat upon a pillow of filk; and that there 
was one laid upon the fopha of Abdoola Ibn Abbas. 


Ir 
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Ir is allowed to warriors, in the opinion of the two difciples, to _ 
wear a drefs of filk or fattin in the time of war; becaufe there is a tra- a acai 
dition, recorded by Shaaby, that the prophet permitted the wear of 
filk during the time of battle. Moreover, it is in a manner neceffary, 
as being beft adapted to counteract the hard preflure of armour, and 
tending to excite horror in the eyesof the enemy. Haneefa, on the 
contrary, holds this to be abominable, becaufe the traditions which 
point out its illegality are abfolute, without diftinguifhing between 
any particular period or junéture, fuch as war, or the like; and the 
neceflity may be anfwered in a drefs of Makh/oot,—that is, having 
the woof of filk, and the warp of any thing clie. Befides, filk, and 
every other thing that is protcribed, becomes allowable in no cafe but 
that of ncceffity ;—and with re{fpeé to the tradition recorded by Shaady, 
it alludes to a drefs of Makh/oot. 


A GARMENT of cloth, the woof of which confifts of filk, and the or of mixed 
warp of any thing elfe, fuch as wool or cotton, is allowable to wear ar 
during war, becaute of its being neceflary: but it 1s abominated at any 
other junéture, becaufe then there is no neceffity for it. The fame 
rule alfo obtains with refpeét to cloth of which the warp is filk and 


the woof wool or cotton; and for the fame rcafon. 


SEC YT. Il. 


Of ORNAMENTS. 


MEn are prohibited from the ufc of ornaments of gold, fuch as Menare not 
rings, and the like, becaufe of a faying of the prophet to that effet. mentsof gold 
Ornaments of filver are likewife unlawful; becaufe fi)ver is, in effect, 
the fame as gold. An exception, however, is made with refpect to 
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except om fignet-rings, girdles, or fwords; the ufe of filver in ornamenting 
thofe being approved.—In the ‘fama Sagheer, it is related that f/ilver 

fwords. rings only fhould be ufed; whence it may be inferred that rings of 
ftonc, iron, or brafs, are forbidden. It is alfo related, that the pro- 
phet, on feeing a ring of brafs upon the finger of a man, faid, “ J 
<< percerve the fell of an image ;”’ and again, that having feen, upon 
the finger of another perfon, a ring of iron, he fpoke to him thus, 
“¢ T fee upon vour finger the ornament of the people of hell.’—Whiat is 
here faid refpeéts the circular hoop, and not the /ettmg or beazel of 
the ring. Hlence it is lawful that the fetting be of ftone. It is pro- 
per, however, that men, in wearing rings, turn the fetting or bea- 
zel towards the palm of the hand, and women otherwife, becaufe, 
with refpect to them, rings are confidered as ornaments.—Sovereigns 
and judges, moreover, wear rings, only as having occafion to feal 
with them; but with refpeét to other people, it is moft advifeable 
that they never wear rings, as a like reafon docs not operate with 
them. 


The fetting Iv a picce of gold be inferted in the fetting of a ring, it is allow- 

of a ring may : . : : 

be of gold. = ALIe; for, in that cafe, the gold is only a dependant on the ming, in 
the fame manner as a fhred of filk upon a garment. 


Gold is not to Ir is forbidden, in the opinion of Haneefz, to bind the tecth * with 
ve ufed inan eee : 
Afesofneeet. a thread of gold. Mohammed, on the other hand, maintains that this 

Ae ha practice is unobjectionable. Of 4600 Joo/af there are two opinions 

fwer equally recorded; one correfponding with the opinion of Haneefa, and the 

well. ; bere 
other with that of Mohammed. The two difciples, in fupport of their 
opinion, quote the cate of Arifya the fon of Affad, who; having loft 


his note by a wound he received at the battle of Goo/ab, made a 


* This pofibly means where a /uppo/ititious tooth is placed in the head to fupply the 
lofs of one. 
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falfe one of filver, which occafioning a very offenfive {mell, the pro- 
phet commanded him to make another of gold. The argument of 
Haneefa 1s, that gold is in its nature unlawful, whence the ufe of it is 
allowable only in a cafe of neceflity; and as the neceflity may in ge- 
neral be equally well anfwered by fubftituting filver, gold therefore 
remains {ubject to its original ftate [of prohibition:] this ncceffity, 
however, could not be anfwered, in the cate of Arifya, but by a tub- 
{titution of gold, becaufe of the filver occafioning a naufcous imell. 


Ir is abominable in any perfon to clothe his infant child m) a drefs 
of filk, with ornaments of gold; for, fince that drefs is proved to be 
prohibited to men, they are confequently forbidden to drefs others in it ; 


in the fame manner as it is unlawful to g/ve wine to drink, becaufe of 
the illegality of drinking it. 


Tue cuftom of kecping handkerchiefs, as is frequently pracliced, 
is abominable. Many, however, hold that it is allowable, if done 
from motives of neceffitv. This is approved; for the practice 1s abo- 
minable only when done oftentatioufly, in the fame manner as the 
mode of fitting with the knees on a line with the chin, and the hands 
folded round the legs *. 


Ir is allowable to bind the finger witha ftring, or a ring, witha 


view to aid the memory concernin g fome bufinefs relative to another 
perfon. 


* Meaning, that when a perfon fits in the manner fo defcribed, from oftentation, it is 
ahominable, but that it is allowable when done with a view to obtain reit. 
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SECT. Iv. 


Of the COMMERCE of the SEXES; and of looking at or touching 
any Perfon. 


Ir is not permitted men to look at ftrange women, except in the 
face, and palm of the hands, which is allowable, becaufe women 
being frequently concerned in bufinefs with men, fuch as giving, 
taking, &c. it would therefore fubject them to great inconvenience if 
thefe parts were veiled, whence there is a neceffity for leaving them 
bare.—It is reported, from Haacefa, that it is allowable to look at the 
feet of a woman, becaufe of there being fometimes occafion for it. 
From Aboo Yoofuf there is a tradition that the feeing of the fhoulder is 
likewife allowed ; becaufe that, from the influence of cuftom, it is 
left expofed. If, however, a man be not fecure from the impulle of 
luft, it is not allowable to look even at the /ace of a woman, except in 
cates of abfolute neceffity. 


Ir is not lawful for a man to touch the hand of a ftrange woman, 
notwithftanding he have a controul over his luft; becaufe the prophet 
has faid, ‘* whofoever toucheth a firange woman, {hall be fcorched tn the 
** hand with hot cinders on the day of judgment.”—This, however, 
proceeds on a {uppofition of the woman being young; for if fhe be 
old, infomuch as to be infenfible to luft, in that cafe it 1s lawful to 
touch her at the time of falutation. The cafe is fimilar where the man, 
being old, is infenfible to paffion himfelf, and not fuch as to excite it 
in the woman he touches. 


Ir 
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It js dawful to touch or look at a young girl infenfible of the car- 
appetite; as in that cafe there is no apprehenfion of fedudtion. 


A KAzzE may look in the face of a ftrange woman, when he 
padies a decree upon her, notwithitanding there be an apprehension of 
luft; becaufe he is under a neceflity of fo doing, for the purpofe of 
expediting his decrees, in order that the rights of mankind may fuftain 
no injury.—Witnefles, alfo, are under the fame neceility, in order 
to their giving evidence; and hence it is lawful for them likewife to 
look in the face of a {trange woman, where they are defirous of giving 
evidence concerning her.—With refpeét, however, to looking merely 
in order to bear teftimony, it is certain that this is not allowable where 
there is any apprehenfion of luft, fince others might be found free 
from fuch influence; which argument does not apply at the time of 
actually giving evidence. 


A MAN may without blame look on a woman whom he has an 
inclination to marry, notwithftanding he knows that it wall inflame 


his paffion. 


A PHYSICIAN, in adminiftcring to a {trange woman, is permitted 
to look at the part affected. It is, however, moft advifeable that he 
inftru& another woman how to apply the remedy, as the circumftance 
of an individual of one fex looking at another of the fame is of lefs 
confequence. If he fhould not be able to procure a fit woman to in- 
ftruct, it is in that cafe incumbent on him to cover all the members of 
the woman, leaving expofed only the particular part affected, when 
he may look towards it; refraining from it however as much as is 
poffible, fince any thing the fufferance of which is prompted by ne- 
ceflity, ought to be exercifed with as much reftriction as the circum- 
‘tances of the cafe will admit.—In the fame manner alfo, it is lawful 
for a man, in adminiftering a glyfter toa man, to look at the proper 


part. 
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ONE man may, without blame, look at any part of another, ex- 
cept from beneath the navel up to the knee; becaufe the prophet has 


another man, faid, ‘* the nakednefs of a man is from the navel to the knee;” and as, 


except his 
nakednefs. 


A woman 
alfo, may 
look at any 
part of a man 
except his 
nakednefs, 
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be free from 
luft,) 


in another tradition, it is faid, ‘* from beneath the navel,” it may 
thence be inferred that the navel is not included, but that the knee 1s 
fo.—Still, however, in this a gradation is obferved; for the expofure 
of the knee is of lefs confequence than that of the thigh, as on the 
other hand the expofure of the thigh is not fo bad as that of the pofitive 
nakedncfs, or genitals; wherefore a perfon is to be reproved mildly 
when he leaves his knee bare; to be treated more harfhly when he 
covers not his thigh; and, in the cafe of expofing his genitals, muft be 
compelled by punifhment to cover them. 


Every part of a man, which it is proper for another to look at, 
may likewife, without blame, be touched by him; for the fight and 
the touch of thofe parts of a man which are not nakednefs are confi- 
dered in the fame light. 


WomMeEN may lawfully look at aman, except in the {pace from the 
navel to the knee; provided, however, they be fecure from luft; for 
men and women are confidered as alike, in looking at parts not private, 
the {fame as in looking at a drefs or aquadruped. (In the Mad/oor, 
under the head of Hermaphrodites, it is related that a woman looking 
at a ftrange man refembles a man looking at his female relation, in 
which cafe it 1s unlawful that he look at her back or belly *, left he 
thereby excite luft.)—If, however, a woman be enflamed with luft, 
or harbour a {trong fufpicion that looking at a man would create it, or 
be in any degree doubtful about it, in either of thefe cafes it is moft 
becoming that fhe fhut her eyes, and avoid looking at a {trange man; 
and if a man alfo be thus circumftanced, it is incumbent on him to 
clofe his eyes, nor muft he look at a ftrange woman; becaufe luft 


* The reafon of this is explained hereafter. 
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having great power over women, is confidered as always operating 
upon them; and when men are alfo fubjeét to a paffion of that nature, 
it exifts then on the part of both; and this is a weighty reafon for 
rendering their looking at each other illegal. It is otherwife where the 
woman is influenced and not the man, for then there is not an equally 
cogent reafon to render it unlawful, one party only being in that cafe 
enflamed with luft. 


A WOMAN is permitted to look at any part of another except from 
under the navel to the knee. This is according to one tradition of 
Haneefa; but according to another tradition, the looking of one wo- 
man at another of her fex, is the fame as that of a man at his female 
relation; that is, they are not permitted to look at the back or belly. 
The firft tradition is however the moft authentic. 


Ir is lawful for a man to look at his flave girl in any part, provided 
fhe be not related to him within the prohibited degrees; and alfo at 
his wife in any part, even in the pudenda, if he pleafe; becaufe the 
prophet has faid, ‘** /hut your eyes from all excepting your wives and 
‘¢ female flaves.” Neverthclefs, it is moft becoming that a hufband 
and wife fhould neither of them look at the genital parts of the other, 
as the prophet has faid, ** when ye copulate with women of your own 
** tribe, you muft conceal as much as pofible; and be not then naked, as 
‘< that favours too much of the cufiom of affes.” 


Ir is lawful for a man to look at his female relation either in the 
face, head, breaft, fhoulder, or legs; for as it is ufual with relations 
to vifit one another without any previous intimation, and unattended 
with any retinue, and as women, in their houfc, generally wear a 
drefs adapted to fervice, if, therefore, the fight of thefe parts were 
culpable, it would impofe too great reftraint upon them. It 1s dif- 
ferent with refpect to other parts; and hence procceds the illegality of 
looking at the Jack or Lely. (it is proper to obferve that by the term 

O 2 relation, 
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relation, [ Mobrim, | as here ufed, is to be underftood any perfon be- 
tween whom and the beholder marriage is utterly and perpetually it- 
legal, in confequence of affinity by either blood or marriage.) 


Every part in a relation which it is lawful to look at may like- 
wife be touched; unlefs, however, there be a dread of its enflaming 
the paffion of either, in which cafe neither the fight nor the touch is 
approved. 


THERE is no impropricty in a man fitting in private with his fe- 
male relation, or travelling with her; becaufe the prophet has faid, 
‘© No woman fhall travel more than three days and three nights, unlefs 
* accompanied by her hufband, or her relation; and if, in this cafe, the 
‘ woman fhould have occafion to mount upon, or defcend from, a horfe; 
the man may then, in afifiing her, without blame, touch her back or 
“* belly, if covered, and provided he be fure of his paffion; but otherwife 
* be muft beware of touching ber.” 


w 
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Every part which it is lawful for a man to look at in his female 
relation, may likewife be viewed by him in the female flave of an- 
other, whether fhe be an abfolute flave, a Moddbbira, a Mokdtibd, or 
an Am-Walid; for as a flave is neceffitated to wear clothes adapted to 
fervile employments, that fhe may difcharge the bufinefs of her 
mafter, and attend upon his guefts, her condition without ‘the houfe 
is therefore the fame, in relation to a ftranger, as that of a free wo- 
man without the houfe, in regard to her kinfman.—With refpec& to 
privacy, or travelling with the female flave of another, many have 
faid that it is allowed, in the fame manner as in the cafe of a female 
relation.—-Some, however, declare it improper, as not being juftified 
by neceflity. Mobammed,'in the Mab/oot, has faid, that the affifting 
of a fernale to afcend or defcend from a horfe is approved, provided it 
be in a cafe of neceffity. 


Ir 
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Ir is permitted to a man to touch a female flave when he has an 
inclination to buy her, notwithftanding he may be apprehenfive of 
luft. It is fo related in the abridgment of Kadooree; and Mohammed, 
in the ‘fama Sagheer, has given a fimilar abfolute opinion in this cafe, 
without making any exceptions as to the circumftance of luft. The 
two difciples, on the other hand, maintain that although, on account 


of neceflity, it be proper for a perfon to /ook at a flave girl when he is- 


about to purchafe her, notwithftanding it may be the means of in- 
flaming his paffion, ftill it is improper to touch her when under the 
impulfe of paflion, or where there is a probability of its being excited. 
In cafe of an exemption from paffion, however, they hold it allowable 
either to touch or look at her. 


WHEN a female flave arrives at maturity, it 1s improper to leave 
her in drawers only: on the contrary, it is requifitc that fhe have two 
clothes, in order that her back and belly may be covered, as thefe, 
with regard to her, may be confidered as privy parts. It 1s moreover 
reported, from Mohammed, that when a female flave reaches the age 
of puberty, fhe muft not be expofed in drawers only, as that may 
occafion luft. 


A Kuasee, or /imp/e eunuch, is confidered in the fame light with 
aman, whence any thing prohibited to a man is fo likewife to him, 
for he poffeffes virility, and is not difavled from copulation ; and the 
fame, alto, of a Majboob, or complete eunuch; for he 1s lkewife 
capable of friction, and has the power of paffing femen; and fo like- 
wife of an hermaphrodite, as he is mercly adcfective man. 


Ir is not lawful for a male flave to view his miftrefs, except in the 
face, or palm of the hands, in the fame manner asa ftranger’s. Musk 
maintains that a flave is in the predicament of a kinfman within the 
prohibited degrees ; (and fuch alfo is the opinion of Sh¢fei;) becaute 
his miftrefs is fubje&t to his entcring her apartment frequently with- 
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out intimation. The arguments of our doctors are, that the flave is 


a man neither related to her as a kinfman nor hufband; that he is 
liable to be influenced by a paflion towards her, as marriage may 
eventually be lawful between them; (that is, in cafe of his emanci- 
pation;) and that there is no neceflity for his approaching her 
without Icave, as the bufinefs of a flave properly hes without the 
houfe. 


Ir is lawful for a man to perform the a& of 42i/* with his female 
flave without her confent, whereas he cannot lawfully do fo by his 
wife, unlefs with her permiflion.—The reafon of this is that the pro- 
phet has forbidden the aé of 4s:/ with a free woman without her 
confent, but has permitted it to a matter, in the cafe of his female 
flave. Befides, carnal connexion is the right of a frec woman, for 
the gratifving of her paffion, and the propagation of children, 
(whence it is that a wife is at liberty to reject a hufband who is an 
eunuch or impotent,) whereas a flave poflefles no fuch nght.—A 
man, therefore, is not at liberty to injure the right of his wife, 
whereas a mafter is abfolute with refpeét to his flave.—If, alfo, a 
man fhould marry the female flave of another, he muft not perform 
the act of 42i/ with her without the confent of her mafter. 


For a definition of 4zi/, fee Vol. I. p. 167. 


SECT. 
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SECT. V. 


Of IstiBRA, or waiting for the PuRIFICATION of Women *, 


A man, when he purchafes a female flave, is not permitted either 
to enjoy her, or to touch, or kifs her, or look at her pudenda, in luft, 
until after her J#zbra, or purification from her next enfuing courfes ; 
for when the captives taken in the battle of utd/s were brought 
thence, the prophet ordained that no man fhould have carnal con- 
nexion with pregnant women until after their delivery, or with others 
until after one menftruation ; which evinces that the abftinence fo en- 
joined is incumbent on a proprietor; and further, that the occurrence 
of right of property and of pofleflion is the occafion of its being incum- 
bent. The end propofed in this regulation 1s, that it may be afcer- 
tained whether conception has not already taken place in the womb, 
in order that the iffue may not be doubtful. 


ABSTINENCE until after purification is incumbent on the buyer, 
but not on the /e//er; for the true reafon of its nceceflity is the dcfire of 
copulation; and as the buyer is prefumed to poffefs this defire, and 
not the feller, the obfervance of it is therefore enjoined him, and not 
the other. If, moreover, defire be an internal operation of the mind, 
the obligation of the law, in this particular, refts upon the argument 


* A phrazeology runs throughaut this fection which renders the tranflation of it into 
Engli/h particularly difficult, as the precife meaning of the term Jfibra cannot be expreffed 
by any fingle word in our languagee—The beft Arabic lexicons define J/itbra to fignity 
“© the purifuation of the womb.”’—The term, however, muft here be received in a more in- 
volved fenfe; for /iibra does not, in fact, mean fimply purification, but a defire of, or (as 
rendered in the text) a waiting for purification; for which reafon thy tranflator renders it 
purification, or abjtinence, as beft {uits the context. 
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of fuch defire. Now the mere power of committing the carnal a& is 
an argument of the defire for {uch act; and as this power is eftablifhed 
only by property and poffefiion, it follows that property and pofleffion 
ste the occafions of this obligation of abftinence.—This law, there- 
fore, extends to a right of property, in all its different modes of being 
acquired, fuch as by purchafe, donation, legacy, inheritance, cove- 
nants, &c. whence it is that this abftinence is enjoined upon a perfon, 
who buys a female flave, either from an infant, or a woman, or from 
a flave licenced to trade*, or from a perfon who is by law prohibited 
from having any carnal connexion with her. In the fame manner, 
alfo, this abftinence is incumbent where a perfon buys a female flave 
who is a virgin; for the law proceeds according to the proof of the 
caufe which prompted it, and not according to the proof of the pro- 
pricty or expediency, as thefe relate to what is internal and unknown, 


IF a perfon purchafe a female flave during her menftruation, no 
regard is paid to this menftruation with refpect to determining the ab- 
{tinencey}. In the fame manner, alfo, no regard is paid toa men- 
{truation which occurs between the time of taking pofieffion and the 
time of the right of property being eftablifhed, by purchafe, or the 
like;—and fo likewife, regard is not paid to the delivery of a female 
flave between the eftablifhment of a right of property in her, and the 
act of taking poficffion,—(contrary, however, to the opinion of 4600 
J 00fif.)—Vhe reafon of this is, that the occurrence of right of pro- 
perty and poffeffion is the cau/e of purification being required; and the 
obligation of obferving the purification is an effec? of property and pof- 
feflion; and the effec? cannot take place before the occurrence of the 
caufe. "The fame rule holds with regard to fuch menftruous purga- 


* The flave licented to trade is, in this cafe, fuppofed to have been prohibited from co- 
habiting with the flave, as the’ goods he fells or purchafes are prefumed to be the property 
of another, namely, his mafter. 

+ Arab. Fee babal [fibra; (literally) “ in point of purification,” meaning that puri- 
fication requifite to determine the abftincnce impofed on the purchafer of a female flave. 
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tions as may happen previous to the procuring of fanction, in the cafe 
of an unauthorized fale of a female flave, notwithftanding the pur- 
chafer may be feized of her ;—and fo likewife, where the courfes hap- 
pen after the feizin in the cafe of an illegal contract of fale, and before 
the {lave is purchafed by a valid contract; for in nohe of all thefe cafes 
do the prefent courfes determine the abftinence. 


ABSTINENCE is requifite in the cafe of a partner/hip female flave, 
where ons of two partners purchafes the other’s fhare; for here the 
caufe is complete, and upon the completion of the caufe the effect 
takes place. 


Ir a perfon purchafe a Magian female flave, or receive her in do- 
nation, and fhe, after his taking poffeffion of her, have her courfes, 
and then become a Mu/limd,—or, if a perfon purchafe a female flave, 
and make her a Medatidc, and fhe, after his taking poffeffion of her, 
having voided her courfes, prove unable to difcharge her ranfom, 
—fuch courfes are fufficicnt to eftablifh the requifite purification, in 
either of thefe cafes, as having happened after the occurrence of the 
caufe for waiting, namcly, right of property and pofleffion. 


In cafes where a female flave, having eloped, returns to her maf- 
ter,—or, having been taken away, cr hired out, is reftored,—or, 
having been pawned, is redecmed,—abftinence is not requuite, for the 
caufe of it (namely, the acquifition of property and poffeffion) does 
not exift in either inftance. 


In every cafe where abftinence is enjoined, and carnal connexion 
prohibited, all forts of allurements and dalliance, fuch as kiffing and 
hugging, are likewife prohibited, as thefe lead to the commiffion of 
unlawful acts. Add to this, the poffibility of their being committed 
on the property of another, as may happen if the flave prove with 
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child and the feller lay claim to her. (It 1s reported from Mohammed 
that dalliance with a captive flave-girl is lawful.) 


Tue purification of a pregnant female flave is eftablifhed by her 
delivery, and that of a girl in whom the menfes have not yet appeared, 
by the lapfe of a month, that fpace being, with refpeét to fuch an 
one, a fubftitute for the courfes, in the fame manner as holds in the 
cafe of a woman under Edit*. If, however, the menftrual blood 
fhould difcharge itfelf before the expiration of the month, the purifi- 
cation by lapfe of time is annulled, becaufe of the ability with refpec&t 
to the original circumftance, prior to accomplifhing the object of the 


fubfittute. 


Ir the courfes be delayed in a female flave who is of age to be fub- 
ject to them, it is in that cafe requifite to refrain from any carnal 
connexion with her, until it appear that fhe is not.pregnant, when it 
becomes lawful to cohabit with her. (This opinion is quoted from 
it in the Zéhir Rawiyet, without fpecifying any particular 
term. 


Ir is allowable, according to 4b00 Yuofuf, to elude the abftinence 
by the practice of a device; in oppofition to the opinion of Mohammed. 
The arguments of each on this point have been already detailed under 
the head of Shaffa.—The opinion of b00 2 o0faf lias been adupted by 
Kasees in their decifions, where it has appeared that the feller had not 
cohabited with the {lave from the period of her courfes antecedent to 
the fales;—and, according to the opinion of Mohammed, when the con- 
trary has been proved. The device which may be practiced in a cafe 


* See Edit, Vol. I. p. 360.—There feems here to be a {mall miftake in the text, as the 
Edit of a female flave not fubject to the courfes is determined by the lapfe of a month and 
an half. 


where 
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where the purchafer is not married to a free woman *, is that he may 
firft marry the flave, and then purchafe her -+.—If, on the contrary, 
he be already married toa free woman, the device in that cafe is that 
the feller, previous to the fale, or the purchafer, before taking pof- 
feffion, give the flave in marriage to another perfon, (who muft, 
however, be one in whom they can confide, that he will not cohabit 
with her, and that he will divorce her,) and then, that the party 
purchafe the flave, in the former inftance, or take poficflion of her, 
in the latter,—and the hufband divorce her ;—becaufe as the purchafer 
Was at any rate prohibited from cohabiting with the flave at the time 
when the caufe of abftinence firft operated, (that is, when he firft 
acquired property and pofleffion,) no abftinence is therefore required 
after fhe dd become lawful to him, as regard is paid to the time and 
circumftances under which the caufe takes place ;—in the fame man- 
ner as where a perfon purchafes and takes pofieflion of a flave who is 
in her £dit,—in which cafe, upon the expiration of the term of fds, 
abftinence is no longer required, fince in this cafe the flave was not 
Jawful to tac purchafer at the time of the cau/e taking place. 


Ir is not lawful for a perfon who has given abufive language to 
his wifet, either to look at her pudenda in luft, or to cohabit with 
4 ’ 
her, or to kifs or touch her, until fuch time as he have performed ex- 
9 I 
piation; becaufe, as it is unlawful fo. him to copulate with her until 
after expiation, it is, confequently, unlawful that he enter into dalli- 
ances with her, fince the cau/e of an illegal aét is likewife illegal ;—in 


* This condition is here made, becaufe it is not lawful fora Aluffulman to marry a flave 
if he fhould be previoufly married tu a free woman. (Sce Vol. I. p. 86.) 


+ It is here underftood that marriage exempts from abftinence. 


+ Literally, “ it is not lawful for a Mozabir,”’—meaning a perfon who has pronounced 
a fentence of Zihar upon his wife. (This whole paflage will be better underftood hy a re- 
ference to Zihar, Vol. I. p. 326.) 
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the fame manner as holds‘in cafes of Y#tzkaf * and Ibrdm +; or where a 
perfon, by miftake, cohabits with the wife of another,—in which 
cafe fhe muft obferve an Edt; during which, as it is unlawful for the 
the hufband to have connexion with his wife, fo it is likewife unlaw- 
ful for him to ufe any of its incentives with her, It is otherwife 
during the courfes or fafting, for, although copulation be at fuch time 
prohibited, yet dalliance is lawful, becaufe the courtes are frequent 
and of long continuance, engrofling a great part of life, as they hap- 
pen once every month, and continue ten days every time;—and, in 
the fame manner, the days of fafting are protracted to one month by 
the divine ordinances, and (among pious perfons) voluntarily occupy 
a confiderable part of life ;—whence if dalliances were forbidden during 
thofe terms, it would tend to reftrain men too much in their enjoy- 
ments. 


Ir a perfon, incited by paffion, fhould kifs two female flaves who 
are fifters, he is not in that cafe permitted to have carnal connexion 
with either of them, or to kifs, touch, or look at the pudenda of 
either in luft, until he render one of them unlawful to him, either 
by making her the property of another, in whatever manner he may 
choofe, or by giving her to another in marriage, or by emancipating 
her; becaufe it is not lawful either to copulate or to enter into dalli- 
ances (fuch as kifling and hugging) with two fifters. But whenever 
one of them is rendered unlawful, the enjoyment of the other is per- 
mitted to him.—(The transfer of a part of the flave, in this inftance, 


* Yitikaf is a religious aufterity practifed by the moft pious of the A/u/fulmans in the laft 
ten days of the month of Ramzan; they remain during that period in a mofque, without 
ever departing from it but when the calls of nature abfolutely force them, abftracting them- 
felves at the fame time from all enjoyments. 


+ thrdn is the period duting which the pilgrims remain at A@ceca.—They are then fub- 
ject to a number of ftrict regulations, and are particularly cnjoined to refrain from all 
worldly pleafures. 


1S 
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is the fame as a transfer of the whole, with refpeé to the illegality 
of enjoyment *; and fo hkewiie the emancipating her, ‘or rendering 
her a Mokutibd in part.) If, on the contrary, he let one of them to 
hire, or pawn her, or create her a Modabbird, the other is not thereby 
made lawful to him, as he docs not by any of thefe-acts relinquifh. his 
property inher. If, alfo, he fhould give one of them in marriage to 
any perfon by an invalid contra@t, he does not thereby acquire a right 
to enjoy the other; unlefs, however, the hufband of that one con- 
fummate the marriage, in which cafe an Edit is incumbent upon her, 
and this is the fame as a valid marriage, with regard to rendering the 
enjoyment of her illegal. If, alfo, he once carnally enjoy onc of them, 
he may afterwards continue to do fo;—but he cannot then lawfully 
have connexion with the other; for if fo, it would be a connexion 
with two fitters, which is unlawful; but this confequence is not in- 
duced by connexion with one of them. 


Any two women who are related to cach other in a degree that 
prevents their being lawfully married to the fame perfon, are con- 
fidered as fitters, and arc confequently fubjeé& to the rules exhibited 
in the preceding cafe. 


It is abominable for one man to kifs another either in the face or 
hand, or on any other part; as it is likewife for two men to embrace 
each other. Tahdvee reports that this is the opinion of Haneefa and 
Mohammed ; but that Aboo Yoof/af holds it not improper for a man either 
to kifs or embrace another; becaufe it is related that when Saffer 
came from Aby/inia the prophet embraced him and kiffed him bet ween 
the eyes. The argument advanced by Haneefa and Mohammed is a 
tradition that the prophet prohibited both kiffing and embracing; and 


* That isto fay, he will as completely render one of the fifters illegal (or forbidden) to 
him (and confequently legalize his connexion with the other) by felling or otherwife tran{f- 
ferring his property ina part of her, as by fo transferring her in toto, 
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with refpeét to the circumftance adduced by boo Yoofuf, it muft be 
conftrued as having happened prior to the prohibition. The learncd, 
however, have faid that this difagreemcent between our doctors con- 
cerning the act of embracing, refpects only a cafe where men are not 
properly dreffed, as where, for inftance, they are in drawers only ; 
but that thofe aéts are allowable, in the opinion of all our doctors, 
when the parties are clothed with an under and upper garment.—This 
is the moft approved doétrine. 


Tue joining hands by way of falutation is allowable; for the pro- 
phet has faid, ** Vhofoever joins his hand to that of bis brother Mus- 
‘* sULMAN, and fhakes it, hall be forgiven of bis fins.” 


SECT. VI. 


Of the Rules to be obferved in SALE. 


THERE 1s no impropriety in the fale of dung; but is is abominable 
to fel] human excrement. Shafei maintains that the fale of dung is 
likewife abominable, becauie of its being actually filthy; in the fame 
manner as excrement, or the undreffed {kin of a dead animal.—The 
argument of the Hanecfitcs upon this point is, that dung is capable of 
yielding profit, as it is commonly ftrewed upon land, in order to 
render it more fertile; and as it thus yiclds a.profit, it is therefore a 
valuable property, the fale of which is lawful. It is otherwife with 
refpect to excrement, as that is incapable of profit, unlefs it be mixed 

with 
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with mud, when the fale of it becomes lawful *, accordin g¢ to what is 
reported from Mohammed; which is approved. 


IF a perfon fee another felling a female flave, he at the fame time 
knowing her to be the property of {ome other perton,. and he be in- 
formed by the feller that ‘* he has been empowered by that other to 
** ditpofe of her,” it is in that cafe lawful for him to purchafe her, 
and have carnal connexion with her; becaufe the word of one man, 
although he be not upright, may be received in temporal matters, 
provided there be no opponent to fhake the credit of his teftimony.— 
The fame rule alfo holds if the {eller allege that he had received her in 
donation from the other, or that he had bought her from him; with 
this difference, however, that he is here required to be of an upright 
and truftworthy character ;—and fo likewile if he be wot truftworthy, 
provided the purchafer believe that he {peaks truth; but if he ditbe- 
lieve him, it is not lawful for him to purchate the flave. “Phe Jaw is 
the fame, if the purchaier, not having previoufly known the female 
flave, be informed by the feller, that ‘* fhe is the property of another, 
‘* who has empowered hiin to fell her,’’—or that ** he has purchafed 
‘< her from fuch a perfon.”’—If, on the other hand, knowing her to 
have been in the poffeflion of another, he do not reccive any informa- 
tion from the feller, he cannot in that cafe lawfully purchafe her until 
he know by what means the feller has acquired a property inher; for 
her having been in the pofleffion of another is an argument of her 
being the property of another. If, on the contrary, he fhould not 
know her to have been before the property of another, he may then 
Jaw fully purchafe her, notwithftanding the feller bear a bad character 3 
becaute poffeffion, even with an wxju/? man, argues property; and ful- 
picion, or probable conjecture, lofe all force in any cafe where a legal 
argument can be urged. Where it is evident, however, that a perion 


‘ 


* Becuufe in this cafe the mud or manure is the article fold, the ordure being merely a 
dependant. + Arab. Adil, in oppofition to Fa/k. 
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of fuch appearance as the feller is not likely to be the proprietor of 
her, it is moft prudent on that account to avoid buying her. Never- 
thelefs, if the purchafe be made, there are hopes of its being lawful, 
becaufe of its being fupported by a legal argument. 


Ir the perfon who offers the female flave to fale bea flave, male or 
female, in that cafe the other muft neither accept nor purchafe her 
until he enquire into the circumftances; becaufe, as property cannot 
be a proprietor, it is evident that fome other is the proprietor of her. 
If, however, the feller inform him that ** his mafter had licenced 
«© him to fell her,” his word may in that cafe be taken, provided he 
be upright and truftworthy: but if he be otherwife, the purchafer 
mutt be guided by probable opinion; and if he have not the means of 
forming any opinion of him, whether good or bad, he muft not in 
that cafe purchafe her, or admit his allegation concerning her. 


Ir a perfon of an upright and trufty charaéter inform a woman 
that her hufband who was abfent had died, or that he had divorced 
her thrice,—or, if a perfon of a reprobate character deliver her a letter 
from her hufband, wherein he acquaints her of his having divorced 
her, and fhe, not knowing for certain that the letter was written by 
her hufband, fhould however be led to think fo,—in either of thefe 
cafes fhe may lawfully obferve her Edit, and then marry ;—becaufe in 
this inftance a circumftance deftrudtive of the former marriage has oc- 
curred without any perfon appearing to contradict it. In the fame 
manner, alfo, if a woman inform a man that her hufband had divorced 
her, and that the ftated period of her forbcarance had elapfed, the 
man may lawfully marry her. If, alfo, a woman inform her former 
hufband who had divorced her thrice, that ‘* after the lapfe of her 
«6 edit the had married another, with whom fhe had cohabited, and 
‘* that having divorced her fhe had again completed her Ea: from 
‘* that divorce,” the firft hufband may in that cafe lawfully marry. 

8 her 
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her again. The law is alfo the fame where a woman informs a 
perfon that, having been a flave, fhe had received her freedom. 


Tr a perfon inform a woman that her marriage had been originally 
unlawful, inafmuch as her hufband was at that time an apofiate, or 
her fofler-brother, his word is not in that cafe to be credited, unlefs 
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men. So likewife, if a perfon inform another that his wife had been 
an apoftate at the time of marriage, or that the is his fofter-fifter, he 
is not in that cafe permitted either to marry the fifter of that woman, 
or to marry other four women, until the information fo given be forti- 
fied by the atteftation of two upright men. For here the hufband is 
informed of an illegal circumftance coexiftent with the marriage ; 
whereas his execution of the contract of marriage is an argument in 
favour of its validity, and a denial of its illegality; and hence the in- 
formation of the other is apparently contradicted. The cafe is other- 
wife, however, if a perfon, having married a child, fhould be in- 
formed that fhe had afterwards fucked the milk of his mother or fifter$ 
for the information fo given is to be believed, fince here the bar to the 
marriage is fubfequent to, and not co-exiftent with, the contract; 
and the execution of the contract, being antecedent to the circum- 
{tance of its illegality, does not therefore afford any proof of its non- 
exiftence; whence the information is not controverted. 


Ir a girl, fo young as to be unable to give any account of herfelf, 
being in the poffeffion of a man who afferts her to be his property, 
fhould be afterwards, when fhe arrives at the age of maturity, met in 
another city by a man who formerly knew her, and tell him that 
‘© the is a free woman,” he is not, on the ftrength of her word, per- 
mitted to marry her, as there is an argument againft the truth of it, 
namely, her having been in the poffeffion of another. 
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Ir a Mufulman, involved in debt, fhould fell wine, it is abomin- 
able in his creditor to receive payment in the money fo obtained ; 
whereas, if the debtor were a Chriffian, it would be allowable fo to 
do. The reafon of this diftintion is, that in the former inftance the 
fale was invalid, as wine is not valuable to Mu//u/mans, and the price 
of it being therefore the property of the purchafer, cannot be lawfully 
received in payment. In the latter inftance, on the contrary, the 
fale was lawful, wine being 4 valuable commodity amongft CAri/tians ; 
and as, confequently, the price of it is the property of the feller, the 
difcharge of a debt from fuch price is lawful. 


Ir is abominable to monopolize * the neceflaries of life, and food 
for cattle, in acity where fuch monopoly is likely to prove detri- 
mental. So likewife is it abominable to foreftall +; as where people 
leave a city to mect a caravan with a view to purchafe goods and lay 
them up. This, however, is immaterial, when it tends not to the 
injury of any one. ‘The argument, in this cafe, is a tradition of the 
prophet, who faid ‘* Bhffed is the JAt1B, and accurfed ts the mono- 
“© polzer.” (By Filib is to be underftoad a merchant who brings 
camels, goats, and fo forth, for fale.) Another argument is, that 
grain is connected with the rights of every one, whence the with- 
holding it from fale is an invafion of the general rights of mankind, 
and an occafion of icarcity in their neceflary food. Such an a& is 
therefore abominable where the effects of it are extended to the people; 
as is the cafe when the monopoly is made ina {mall city. It is other- 
wife, however, where it carries not along with it any fenfible detri- 
ment to the people, as where it is done in a /arge city. The law is 
fimilar in the cafe of foreftalling. The learned, however, remark that 


* Arab. Jbtikar. It is explained in the text to fignify, in its literal fenfe, the laying 
up of any thing; and in the language of the Law, the purchafing of grain, or other ne- 
ceflaries of life, and keeping them up with a view to enhance the price. 


+ Arab. Talikkee. 
§ this 


Boor XLIV. ABOMINATIONS. 


this is where the purchafers neither conceal from the merchants the 
price current of the market, nor deceive them in it; for if they either 
conceal or deceive them in the eftablithed prices, the anticipation of 
‘the market is in fuch cafe abominable, whether it be hurtful in its 
confequences or otherwife. The reftriction of the term Jbizkar, or 
monopoly, to the neceflaries of life and the food of animals is accord- 
ing to Hanecfa. Aboo Yoofaf has faid that the hoarding of any thing, 
the detention of which from circulation produces bad confequences, 
although it be fuch articles as gold, filver, or cloth, comes equally 
within the definition of a monopoly. It is reported from Mohammed, 
on the contrary, that the withholding’ of cloth from the market does 
not conftitute a monopoly. It therefore appears that, according to 
Aboo Yoofaf, regard is paid to the ac?ua/ detriment in determining the 
monopoly, as that is the caufe of its being abominated; whereas, ac- 
cording to Haneefa, regard is paid to the partwu/ar detriment. De- 
crees pafs according to the latter opinion. It is to be obferved that, 
if the period of detention be fhort, it is not a monopoly, as not being 
then attended with any detriment. If, on the contrary, the period 
be long, it becomes an abominable monopoly, as it then induces de- 
triment. Some have faid that by a /ong period is to be underftood at 
leaft forty days, becaufe of a faying of the prophet, ‘* Verily, whofo- 
<< ever hoards vidtuals for the fpace of forty days is at variance witb 
‘6 Gon, and Gop ts at variance with him.”” Others have faid that a 
month is a long fpace, and that any time lefs is a /bort {pace ; and that 
the degree of guilt rifes in proportion to the neceflities of the peoplc, 
and the effeét of the. monopoly in producing a famine. Others, 
again have faid, that although there be a fixed period for rendering it 
punifhable in this world, {till it is criminal, however fhort the period 
may be. In fhort, it is not good totrade* in grain, or commodities 


of that nature, 


* By trading is not here to be under{tood fimple parchafe and fale, but the ufual prac- 
tice of merchants in keeping up their commodities, and watching the turns of the market, 
in order to {cll to the greateft advantage. 
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Ir a perfon fhould hoard a quantity of grain, being the product of 
his own cultivation, or which he had brought from another city,—in 
either of thefe cafes it is not deemed an abominable monopoly :—it is 
not fo in the firft cafe, becaufe fuch produ&t being an unmixed night 
of his own, without any relation to that of other people, he is there- 
fore permitted to hoard it up; and in the fame manner as it is lawful 
for him not to cultivate the feed, fois it lawful for him not to fell the 
product :—nor is it fo in the fecond cafe, according to the opinion of 
Haneefa, the reafon in fupport of which is, that the rights of the 
people extend only to what is collected in the city, or what is brought 
thither from its dependances. Aboo Yoofaf, on the contrary, deems 
this practice abominable, becaufe the tradition recorded on this head 
is abfolute. Mohammed, alfo, has faid that every place from which 
grain is frequently brought to a particular city may be deemed a de- 
pendancy of it; and that a monopoly of whatever may be brought 
from fuch places is forbidden, as the rights of the people are connected 
with it. It is otherwife, however, where goods are brought from 
a difiant place, fuch as it is not cuftemary to bring them from ; fince 
in that cafe the rights of the community are not concerned. 


Ir is not the duty of fovereigns to eftablith fixed prices to be paid 
by the community; becaufe the prophet has forbidden this, faying 
“* Eflabli{b not prices, as thefe are regulated by Gov.” Befides, the 
price is the right of the merchant, and the meafure of it is therefore 
left to him; and fovereigns are not entitled to invade any fuch right, 
except where the welfare of the community is concerned, as fhall 
prefently be made appear. 


Ir a perfon guilty of a monopoly be brought before the Kadzee, he 
muft direct him to fell whatever he may have laid up more than is 
amply fufficient for the fubfiftence of himfelf and family, and muft 
prohibit him from the like practice in future ;—and if, after this, he 

fhould 
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fhould again monopolize, the Kazee may then chaftife him at his own 
difcretion. 


Ir victuallers, taking advantage of the neceffity of the people, 
raife the market to an exorbitant rate, and the Kdsce be otherwife un- 
able to maintain the rights of the people, he may in that cafe regulate 
the prices, with the affiftance of men of ability and difcernment.— 
Notwithftanding this, however, if they fhould continue to fell their 
grain at a rate exceeding the fixed {tandard, the Kazee muft confirm 
the fale, nor has he the power of annulling it. This, according to 
Haneefa, 1s evident; for he holds it unlawful to inhibit a freeman in 
this refpect ;—and fo likewife, according to the two difciples, unlets 
the inhibition affeé&t only fome particular people, fince (agreeably to 
their tenets) inhibition is not allowed where it is indefinite. 


Is it lawful for a Készee to fell the grain of a monopolizer without 
his confent ?—Some fay that upon this point there is a diverfity of 
opinion, in the fame manner as in the cafe of felling the effects of a 
debtor ;—whilft others maintain that it 1s lawful in the opinion of all 
our doétors, becaufe Haneefa holds it juft to inhibit a freeman, with 
a view to removing a common evil, as is the cafe in the prefent 


inftance. 


Ir is abominable to fell arms in the time of fedition to a perfon 
whom the feller knows to be a rebel, as this is a caufe of evil. If, 
however, the feller fhould not know the purchafer to be engaged 
ig the rebellion, he may then without blame fcll arms to him. 


THERE is no impropriety in felling the juice of dates or grapes to a 
perfon whom the feller may know intends making wine of it; for the 
evil does not exift in the juice, but in the liquor, after it has been ef- 


fentially changed. The cafe is different with refpect to felling arms 
at 
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at a time of tumult, fince in that inftance the evil is eftablifhed, and 
exi(ts in the original thing, arms being the inftruments of {edition and 
rebellion. 


Ir a perfon let a houfe to hire in a village, or in the neighbour- 
hood of a city, in order that the leffee may convert it into a pagoda, 
or a Chriftian.church, or that he may fell wine in it, it is immaterial, 
according to Hanecfa. The two difciples hold fuch leafe to be im- 
proper, as tending to promote fin. The arguments adduced by Ha- 
neefa arc, that the compact is formed with a view to obtain profit from 
the houfe, which becomes due immediately upon the delivery; that 
the guilt exifts only in the act of the leflee; and that, as he is a free 
agent, no crime of his can therefore be reflected upon the leflor. The 
reafon of reftricting the place, in this inftance, toa village, or the 
neighbourhood of a city, is becaufe it is illegal to let out a houfe in a 
city for any of the abovementioned purpofes, as there the light of the 
Muffulman religion is fuppofed to blaze, which 1s not always the cafe 
in other places. The learned, however, have faid, that this refers 
only to the neighbourhood of Koof/a, becaufe many infidels -refide 
there: but that in any other place where the Muffulman religion 
prevails it is unlawful. This latter opinion is the moft authentic. 


Ir an infidel hire a Mu/fu/man to carry wine for him, and after- 
wards pay him for his labour, the money fo obtained is lawful to the 
Muffulman. The two difciples have faid that it is abominable, as 


for fodoing. being the inftrument of fin, and likewife becaufe the prophet (accord- 


ing to the Rawdyet Sabeeh) has denounced curfes upon ten fevefal 
people who are concerned in wine, amongft whom are they who 
carry it. The argument of Haneefa is, that the fin lies only in the 
drinking ot it, which is the aét of a free agent; that the carrying it is 
no ways allied to the drinking of it; and that the object of the porter 
is not that another fhould drink it, but only that he himfelf fhould 

obtain 
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obtain the reward of his labour:—and with refpeét to the tradition 
above alluded to, it refers only to a cafe where the wine ié carried 
with intent to promote fin. 


THERE is no impropriety in the fale of the walls of the houfes at Rules ree 
Mecca, but it is abominable to fell the ground on which they ftand. dade a 


This is the opinion of Hanegfa. ‘The ‘two difciples have faid that jules at 
the ground of Mecca may likewife be fold; and it is alfo related that - 
Haneefa accorded in this opinion; becaufe in the fame manner as the 
houfes are property, fo likewife is the ground. The real opinion of 
Haneefa, however, is that it is improper; becaufe the prophet has 

faid, ** Mecca zs facred, and the houfes there can neither be fold nor 

ss inherited.” Mecca, moreover, is facred, as being a dependancy of 

the Kaba, and the place where reverence is particularly fhewn to it ; 
whence it is not lawful either to hunt at Mecca, or to cut the thorns 

or grafs which grow there, (except when they have faded and be- 
come parched;) or to fhake the leaves off the trees growing 


there. 


Ir is abominable to let the ground at Mecca, becaufe the prophet 
has faid, ‘* Whofoever hires out the ground of MEcCA 1 guilty of ufury: 
‘¢ whoever has ufe for the ground at Mecca, let him refide in it; and 
“¢ awhoever poffeffes more than is fuficient for his own purpofes, let him 
‘© befow it upon others.” 


Jr a perfon take from a merchant fomething he may have occa- 
fion for, and leave with him a certain number of dirms (for example) 
he is guilty of an abomination;. becaufe, in thus taking what ‘he 
wants, he derives an advantage from a /oan, (namcly, the money he 
leaves with the merchant;) and the prophet has prohibited us from 


taking intereft on loans. He muft therefore firft depofit the drms 
with 
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with the merchant, and then take from him whatever he may want; 
as the money is in this cafe a tru/f, and not a /oan, infomuch that the 
merchant is not fubje& to pay a compenfation in cafe of the lofs 
of it. 


SECT. VIL 
MIscELLANEOUS CASES. 


Ir is abominable to diftinguifh the fentences of the Koran with 
marks, or to infert in it the points or fhort vowels. Neverthelefs the 
learned amongft the moderns have faid that thefe diftinctions are pro- 
per when made for the ufe of a foreigner. 


THERE is no impropriety in a Polythei?* entering the facred 
mofque +. Sésafei held this to be abominable; and Ma/ié has faid, 
that it is improper for fuch to enter into any mofque.—The argu- 
ment of Shafei in fupport of his opinion is, that Gop has faid in the 
KorAN, ** ASSOCIATORS ARE IMPURE, AND THEREFORE MUST NOT 
‘* BE PERMITTED TO ENTER THE SACRED MOSQUE. Another ar- 
gument is, that an infidel is never free from impurity, as he does 
not perform ablution in fuch a manner as to work a purification; and 
an impure man 1s not allowed to enter into a mofque. The fame ar- 
guments have been urged by Mask; but he extends them to any 
mofque. The argument of our doctors on this point is drawn from a 
tradition that the prophet lodged feveral of the tribe of Sakeef, who 


* Arab. Mofirrak, i.e. an affeciater, including all who deny the unity of the God- 
head, and therefore applying to [trinitarian] Cori/ians as well as to Idoiaters. 


+ This isa mofque in Mecca, fo called becaufe the prophet moft frequently offered up 
prayers in it. 
were 
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were infidels, in his own mofque. Befides, as the impurity of an in- 
. fidel lies in his unbelief, he does not thereby defile a mofque. With 
refpect, moreover, to the text above quoted, it merely alludes to in- 
fidels entering a mofque in a haughty and forcible manner, and to a 
cuftom which was practiced in the days of ignorance of walking about 
the mofque naked. 


It is abominable for a Muffu/man to keep eunuchs in his fervice, 
as the employment of them is a motive with men for reducing 
others to a like ftate, a practice which is profcribed in the facred 
writings *. 


It is not abominable to caftrate cattle, or to make a horfe copulate 
with an afs, as thefe tend to the benefit of mankind. Befides, it is 
related, in the Nak/ Saheeh, that the prophet rode upon a mule, 
which, if fuch promifcuous procreation of animals had becn pro- 
hibited, he would never have done, as thereby a door would have 
been opened to fin. 


THERE is no impropriety in vifiting a Jew or Chriftian during 
their ficknefs, as this affords them a kind of confolation; and the 
LAW does not prohibit us from thus confoling them. Nay, we are 
told, in the Na&/ Saheeh, that the prophet vines a Few who lay fick 
in his neighbourhood. 


It is abominable that a perfon, in offering up prayers to Gop, 
fhould fay, ** I befeech thee, Sy the glory of thy heavens!” or ** by 
‘* the fplendor of thy throne!’ for a ftile of this nature would lead to 
fufpect that the Almighty derived glory from the heavens; whereas 


® That is, in the Koran, which is termed, by way of pre-eminence, the Sherra, 
LAW. 
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the heavens are created, but Gop, with all his attributes, is eternal 
and immutable. It is, however, recorded by boo Yoofaf/, that there 
is no impropriety in this, (an opinion which has been likewife 
adopted by boo Lais,) becaufe it is related of the prophet that 
he offered up a fimilar prayer to Gop. Our dodtors, on the other 
hand, have urged that tlfis tradition is uncertain; and that to abftain 
from whatfoever is /u/pecied of being wrong is moft prudent and 
advifeable. 


Ir is abominable to fay, in a prayer, ‘* I befeech thee, O Gon, 
“* by the xicut of” (any particular perfon,) or ‘* dy the RIGHT of” 
(any of the prophets;) becaufe none of his creatures is poflefled of any 
right with refpeét to the Creator. 


Ir is an abomination to play at chefs, dice, or any other game; 
for if any thing be ftaked it is gamb/ing, which is exprefsly prohibited 
in the Koran; or if, on the other hand, nothing be hazarded, it is 
ufelefs and vain. Befides, the prophet has declared all the entertain- 
ments of a Muffu/man to be vain excepting three; the breaking in of 
his horfe; the drawing of his bow; and the playing and amufing him- 
felf with his wives. Several of the learned, however, deem the 
game of chefs to be allowed, as having a tendency to quicken the 
vaderftanding; which opinion has alfo been afcribed to Shafei—Our 
doétors have founded their judgment in this particular on a faying of 
the prophet, ‘* hofoever plays at chefs or dice does, as it were, plunge 
“© dis band into the blood of a hog.’ Moreover, plays of this nature 
are apt to withhold men from the adoration and worfhip of Gon at the 
{ct periods ; and the prophet has faid, ** W’Aat/foever tends to relax men 
** in their duty to Gov 1s confidered in the fame light with the praflice 
‘* of gaming.” —TIt is alfo proper to remark, that if a man play at chefs 
for a ftake, it deftroys the sztegrity of his charaéter, and renders him 
a kafik, or reprobate; but if he do not play at it for a flake, the inte- 
rity of his character is not affected. 4b00 Yoofaf and Mohanimed hold 

it 
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it abominable to falute any perfon that is engaged in play; fince, in 
thus refraining, our abhorrence of gaming may be exprefled. Haneef.1, 
on the contrary, holds it proper, as being the means of diverting the 
parties from their came. 


TUERE is no impropriety in a perfon receiving a prefent from a 
flave who is a merchant; or in accepting from him an invitation to an 
entertainment; or in borrowing his carriage: but it is abominable to 
receive from him a prefent either of cloth or moncy.—Whiat is here 
advanced proceeds upon a favourable conftruction of the law. Ana- 
logy would fuggeft that there is no difference whatever between his 
invitations and his prefents confifting of cloth or money ;—in other 
words, they are all equally abominable in the acceptance, as being all 
gratuitous acts, to which a flave is not competent.—The reafon, 
however, for a more favourable conftruction of the law, in this par- 
ticular, is that the prophet accepted a prefent from So/iman when he 
was a flave, and from Bareera when the was a Mokatibad. A number 
of the companions, alfo, accepted an invitation from the freedman of 
Aboo Ruffaid whilft he was yet a flave. There is, morcover, a fort 
of neceflity which operates upon a mercantile flave, and obliges him 
to give into thefe feveral cuftoms. Thus, for inftance, if a perfon, 
having gone to his fhop with a view to purchafe wares, and having 
requefted of him fomething to drink, fhould be refufed by him, in 
that cafe he would confequently incur the imputation of covetoufnels, 
few people would frequent his fhop, and his trade would thereby be 
ruined. Befides, when a flave is permitted to tradc, he implicitly 
poffeffes all the power of a merchant in its full extcnt. But he is 
under no neceflity of clothing people, or of diftributing money to them; 
and hence it is not allowed to him to perform fuch acts, um conformity 
with what analogy fuggefts upon this fubject. 
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Ir a perfon beftow any thing in gift or alms upon an orphan * 
under the protection of a particular perfon, it is lawful for that perfon 
to take poffeflion of fuch gift or alms on his behalf.—It is here proper 
to remark, that aéts in regard to infant orphans are of three defcrip- 
tions.—I. Acts of guardianfhip, fuch as contracting an infant in mar- 
riage, or felling or buying goods for him; a power which belongs 
folely to the Walee, or natural guardian, whom the Law has contti- 
tuted the infant’s fubftitute in thofe points.—IE, Acts arifing from the 
wants of an infant; fuch as buying or felling for him on occafions of 
need; or hiring a nurfe for him, or the like; which power belongs to 
the maintainer of the infant, whether he be the brother, uncle, or 
(in the cafe of a foundling,) the Mooltakit, or taker-up, or the mother, 
provided fhe be maintainer of the infant; and as ¢4e/e are empowered 
with refpect to fuch aéts, the Wa/ee, or natural guardian, is alfo em- 
powered with refpect to them in a ftill fuperior degree ;—nor is it re- 
quifite, with refpect to the guardian, that the infant be in his imme- 
diate protection.—III. Aéts which are purely advantageous to the in- 
fant, fuch as accepting prefents or gifts, and keeping them for him; 
a power which may be exercifed either by a Moo/takit, a brother, or 
an uncle, and alfo by the infant himfelf, provided he be poffefied of 
difcretion, the intention being only to open a door to the infant’s re- 
ceiving benefactions of an advantageous nature—The infant, there- 
fore, 1s empowered in regard to thofe ats, (provided he be difcrect, ) 
or any perfon under whofe protection he may happen to be. 


Ir is not lawful for the Moo/takit [taker-up] of a foundling to 
hire him out in fervice; nor is it lawful for an uncle to do fo by his. 
infant nephew, although he be under his immediate care. It 1s other- 
wife with a mother; for fhe may lawfully let her infant child to hire,. 
provided fhe have immediate charge of him; becaufe a mother is em-. 


* Arab. Lekect. Properly, a founding. (See Vol. I. p. 257.) 
powered: 
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powered to ufe the fervices of her infant child by employing him, 
without tendering him any return,—whereas a Moo/tagit or an uncle 
have not this power.—If the child fhould of himielf enter into an en- 
gagement of fervice, it is not valid, as there is a poffibility of its tend- 
ing to his prejudicc.—Still, however, if after having hired himfelf 
out he fhould fulfil his cngagement, it is then valid; becaufe in thus 
confirming it his advantage only is confulted; and he is confequently 
entitled to the hire agreed for. 


Ir is abominable for a perfon to fix an iron collar on the neck of 
his flave in fuch a manner as to deprive him of the power of moving 
his head, according to the cuftom of tyrants; becaufe a punifhment 
of this nature is like the torments of the damned, and is confequently 
unlawful, in the fame manner as f{corching with fire. 


A MussuLMAN may imprifon his flave; for as a cuftom prevails 
amonetft the Muf/uhmans of confining people who are mad or feditious, 
fo in a fimilar nwanner it is lawful for a perfon to confine a 
flave, that he may prevent his abfconding, and thus fecure his 


property. 


Ir is not abominable to apply a glyfter in a cafe of need; becaufe 
medical practices are approved, in the united opinion of all our do¢tors, 
as well as by the traditions of the prophet. An application of this 
kind is, moreover, equally proper, whether it be adminiftcred to a 
man or woman. It is not allowable, however, to have recourfe to 
any forbidden thing, fuch as wine, or the like; for it 1s unlawful to. 
feek health by unlawful means. 


Ir is not improper to defray the allowances of a Kdzee from 
the public treafury, becaufe the prophet nominated 1d6 Bin Ofaid 
8. 
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be defraved Kuzee of Mecca, appointing him his allowance from the public 

Saul an treafury there; and he alfo nominated Ave to be Kadzee of Yemn, 

aioe appointing him his allowance from the treafury there.—Befides, as a 
Kusve is, by the nature of his office, confined to the bufinefs of 
guarding the rights of Mu/fu/mans, his maintenance is therefore 
drawn from their property, (and the public treafury is the property 
of the Muffu/man community ;) for a confinement to any particular 
office or duty entitles to maintenance; as holds in the cafe of an 
executor, or a Mosdaribat factor who travels with the ftock.—It 1s 
to be obferved, however, that the propriety of the Aazee receiving 
his allowance from the public treafury is only where he takes it 
in a fatisfactory manner, without any condition; for if he: fhould 
refule to undertake the office, unlets the fovercign allow him a 
certain falary, it is unlawful; becaufe he in fuch cafe demands a 
reward for the difcharge of an act of piety; for fuch the office of a 
Kiuzee 1s; nay, the exercife of jurifdiétion is the nobleft {pecies of 
devotion.—It is alfo proper to remark, that if a Kdzee be poor, it 1s 
moft eligible, or rather incumbent on him to receive his maintenance 
from the public treafury; for otherwife he would be unable to fup- 
port the dignity of his office, from a necefflary attention towards 
the concerns of ‘his fubfiftence. If, on the contrary, he be rich, 
fome deem it moft cligible that he fhould not receive his allowance 
from the public treafury; whilft others maintain that it 1s in- 
cumbent on him fo to do. The latter is the better opinion; becaufe 
otherwife the office might be rendered low and contemptible; and alfo 
becaufe, if an indigent perfon fhould fucceed a rich Kdzee, it would 
then be difficult for him to procure a falary, as that had been, perhaps, 
for a long time relinquifhed. 


Cafe of a Ir a Acdsee, having poffeffed himfelf of one year’s allowance, 
Kazxee dif- _ 


mifled after fhould be difmifled from his office before the expiration of that year, 


ceived hic al. there is in this cafe a difagreement amongft our doctors, in the fame 


lowance. “ manner 
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manner as they have differed in opinion where a wife dies in a fimilar 
predicament *. The better opinion, however, is that he fhould -re- 
ftore the excefs. 


THERE is no impropriety in a female flave or an Am-I!alid tra- Femaleflaves 
may travel 


velling without being attended by a kinfman; becaufe a flranger (as withoutbeing 
has been already explained) is confidered the fame as a kinfman with uaa . 
refpect to looking at or touching a female flave; and an 4Am-Waltd is 

alfo a flave, as being property, although fhe cannot be fold. 


* 


* See Vol. I. p. 399. 
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Of the CULTIVATON .of WASTE LANDS*. 


“ 
Definition of AWAT (which is here rendered wa/fe Jand) fignifies any piece 
at, . eee 

iia of ground incapable of yielding advantage, either from a want 
of water, an inundation, or any other caufe, fuch as prevents tillage; 
and it is termed Mawd?, or dead, becaufe, like the dead, it is of no ufe. 
rape Any piece of ground which, from a long time, has lain wafte 

] d { . * . 
eermed, Without belonging to any perfon, or which has been formerly the 


* Arab. Mbya-al-Mawat, meaning, literally, the revival of the dead. 
property 
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property of a Muffulman, who is not then known, and is likewife fo 
far removed from a village that, if a perfon call out from thence, his 
voice cannot there be heard, is termed Mawat. The compiler of the 
Hedéya remarks that this is the explanation of it as delivered by Ka- 
dooree. It is reported from Mohammed that it is requifite the ground 
be neither the property of a Muffu/man nor a Zimmee; and likewife. 
that it be of no ufe; in which cafe it becomes abfolutely Mawar: but 
that ground which is the property either of a Muffudman or a Zimmee 
is not Mawat.—If the proprietor be unknown, the ground in the 
mean time-belongs to the Muffu/man community ;—but if he after- 
wards appear, it muft be reftored to him, and the cultivator is re- 
{ponfible for whatever damage he may have occafioned.— With refpea 
to the ground being diftant fon a village, as mentioned by Kadooree, 
Aboo 2 vale af is of opinion that this is a condition, for this reafon, that 
where the ground is contiguous to a village it cannot be faid to be en- 
tirely ufelefs to the inhabitants of it. Mohbanwned holds it fufficient 
that the villagers do not in reality make ufe of the ground, whether 
it be contiguous or not. ‘Fhe fame opinion has been delivered by the 
Indm ftiled Khahir Zada: but Shims al Ayma, the Siruck/bian, has 
adopted the opinion of 4000 Y00/a/. 


WHOosoEVER cultivates wafte lands, with the permiffion of the 
chief, obtains a property in them; whereas, if a perfon cultivate 
them eithoxut fuch permiffion, he does not in that cafe become pro- 
prietor, according to Haneefa. The two difciples maintain that, in 
this cafe alfo, the cultivator becomes proprietor; becaufe of a faying 
of the prophet, ‘* Whofoever cultivates wafle lands does thereby acquire 
‘* the property of them;” and alio becaufe they are a fort of common 
goods, and become the property of the cultivator in virtue of his being 
the firft pofleflor; in the fame manner as in the cafe of feizing game, 
or gathering firewood. One argument’ of Haneefa on this point is a 
(ye of the prophet, ‘* Nothing is lawful to any perfon but what 1s 
“+ permitted by the IMAM :’’—and with refpect to the faying quoted by 
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the two difciples, it is to be conitrued merely i — geal' al p mifton 

(for the prophet was himfelf an Imém,)—in the fame manner as 
where he faid, ** Whoever kills an infidel is entitled to hts armour.’ — 
Befides, all wafte lands are plunder, {ceing that the Muffu/mans ac- 
quired the pofleffion of them by conqueft: and hence no perfon cam 
aflume a property in them without the confent of the Jmdm, as holds 
in all cafes of plunder. 


Ir a perfon cultivate watte land, a tithe only is due from it, for it 
is unlawful to charge a Muffu/man with tribute in the beginning: but 
if the land be moiftened with tribute water, tribute may lawfully be 
impofed, as it then becomes due on account of the water.—If, alfo, 
a perfon cultivate wafte lands, and afterwards relinquifh them, and 
another then cultivate them, fome have faid that the fecond cultivator 
is beft entitled to the property; for the firft was owner of the profits 
merely, and not of the land itfelf; and therefore, upon his relinquifh- 
ing it, the fecond obtains a fuperior claim. It is certain, however, 
that the firft cultivator may refume the lands from the fecond, becaufe 
he is proprietor of them in virtue of having brought them to a ftate of 
cultivation, (as appears from the faying of the prophet quoted in the 
preceding cafe,) and docs not forfeit his property by the relinquifh- 
ment. 


Ir a perfon cultivate a piece of wafte land, and four others after- 
wards fo cultivate the circumjacent ground as to obftruét the paflage 
into his propesty, it is reported, from Mosammed, that his road is to 
lead through the ground of him who cultivated laft; for, after three 
of the fides bordering upon his property had been cultivated, the other 
of confequence remains for his ingrefs and egrefs; and therefore the 
perfon who cultivates it wilfully aims at the deftruétion of his 
right. 


WASTE LANDS. 


Ir a Zimmee cultivate wafte Jands, he becomes proprietor of them, 
in the fame manner as a Muffulman; becaufe cultivation endows with 
a right of property. (Haneefa, however, holds that the confent of 
the /mdm is requifite.)—A Zimmee and a Muffulman, therefore, are 
alike in this refpect, in the fame manner as in all other points of 


property. 


Ir a perfon circumfcribe a picce of ground, and fet marks upon it 
with ftones or fuch like, and Keep it in that ftate for the fpace of three 
years without cultivating it, the Zmim may in that cafe lawfully re- 
fume it, and affign it to another; becaufe the ground was given to 
the firft with a view to his cultivating it, fo that a benefit might en- 
fue to the Muffulmans trom the colleétion of the tithe and tribute; and 
as he neglected this, it is therefore incumbent on the /mim to deliver 
it over to another, that the end for which it was given to the firft may 
be anfwered.—Moreover, the encompafling of the ground with flones, 
&c. does not, like cultivation, create a right of property, fince by 
cultrvating the land is underftood rendering it productive, whereas the 
encompaffing it with {tones ferves merely to defignate the boundaries : 
the land, therefore, ftill remains unappropriated as beforc.—With 
refpect to the fpecification of three years, as hcre mentioned, it 1s 
founded on a faying of Omar, ** The marker has no right after three 
< years have elapfed.”—It alfo procceds on this principle, that three 
periods of time are requifite for a perfon who marks lands; one, that 
he may go to his place of abode after having fet the marks; another, 
that he may there fettle his affairs; anda third, that he may return to 
his land; and each of thefe feveral periods is determined at a year, as 
it is probable any lefs divifion of time, fuch as an hour, a day, ora 
month, might not fuffice to anfwer the purpofe. If, therefore, after 
the elapfe of three years the marker return not to his lands, it is pre- 
famed that he has relinquifhed them.— Lawyers remark that what is 
here advanced proceeds upon a principle of equity; but that, in {trict 
nefs of law, ifa perfon cultivate the lands which another has marked 
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before the elapfe of the period above mentioned, he becomes the pro- 
prictor of them, as in this cafe he is the cultivator, and not the other. 
It is here proper to obferve that wafte lands may be marked by other 
modes befides fetting ftones, fuch as by furrounding them with the 
branches of trees; by burning the underwood and thorns which may 
be growing upon the lands; or by collecting them together and {cat- 
tering them, mixed with a little earth, about the borders, without 
carrying them fo uniformly round as to form a continued boundary ; 
or, laftly, by digging a trench one or two yards in width. 


Ir is related, as an opinion of Mohammed, that if a perfon dig up 
and water a picce of wafte land, he is then the cultrvator of it; 
whereas, if he dig it up or water it fingly, he is only held to have 
{et a mark upon it.—In the fame manner, if he dig a trench or ditch 
without watering the land, it is confidered only as marking; whereas, 
if he moiften it with water, after digging a trench, it is cultivation. 
Jf, moreover, a perfon raife an enclofure round the land fo high as to 
be a dam tothe water, he is held to have cultivated it; and fo like- 
wite if he fow feed in it. = 


Iv is not permitted to cultivate a piece of wafte land immediately 
bordering upon lands that are in a flourifhing ftate; as it is requifite 
that a {pace be left for the ufe of the cattle of the other proprietor, 
and alfo for piling up his ftacks, whence fuch land does not come 
under the defcription of waffe any more than a river or a highway ;— 
and accordingly, our doétors have faid, that it is not lawful for the 
Imim to beftow on a perfon any article of indifpenfable ufe to the 
Muffulmans, fach as a falt-pit, or a well from which the people draw 
water to drink. 


WHoEFVER digs a well in watfte land is entitled to a {pace or piece 
of Jand * round it. If, therefore, the well be dug for the ufe of 


* Arab. Hareem; meaning, literally, probibsted to others. 
camels, 
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camels, a fpace of forty yards is annexed to it.—This is related in the in wate 


traditions. Several of our doétors have conftrued the forty yards to 
mean the aggregate fpace. The better opinion, however, is that 
forty yards are annexed to each fide of the well; for as many lands are 
of a foft and humid foil, it might happen that if another perfon fhould 
dig a well at a lefs diftance from the firft than forty yards, the water 
of the one might ooze through the earth and communicate with the 
other. If the well be dug with a view to drawing water from it by 
means of camels or other animals*, in that cafe the fpace of fixty 
yards is annexed, according to the two difciples. Haneefa holds that 
in this cafe likewife enly forty yards are allowed.—The arguments of 
the difciples upon this point are twofold.—First, a faying of the 
prophet, ‘* The precincts of a fountain are five hundred yards, of a well 
“© from which camels may drink forty, and of a well from which water 
“* 15 drawn fixty yards.”’—SECONDLY, there is a neceflity that a con- 
fiderable {pace be annexed to a well of this nature, fince the camels 
may be required to be led to a diftance from it, as the rope by which 
the water is drawn up is often of long extent; but where wells are fo 
made that the water may be taken out by the hand, it 1s not neceflary 
that any great fpace be allotted on this account; and therefore a dif- 
ference fhould certainly be made between the two forts of wells. Ha- 
neefa argues from the tradition before cited, in which forty yards are 
mentioned, without diftinguifhing between the two {pecies of wells. 
The objection, moreover, ttarted by the two difciples may be obviated 
by making the camels revolve round the well with the rope, inftead of 
driving them dire@tly from it. 


Ir the well have a fountain in it, the fpace annexed to it is five 
hundred yards; becaufe of the tradition before quoted; and alfo, be- 
caufe a large fpace is here abfolutely requifite; for as the fountain ts 
brought out to water the ground, one {pace is required through which 


* Sce note in Vol. II, p. 32°. 
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the water may be conducted from the fountain; another for a refer- 
voir wherein the water, maay be collected; and a third for conveying 
the water from the refervoir to moiften the lands for cultivation. A 
contiderable {pace is therefore required; which is determined at five 
hundred yards, by the tradition; and this, according to the moft au- 
thentic opinions, means five hundred yards on each fide of the foun- 
tain; the yard meafuring fix fpans.—(Some have faid that the annex- 
ation of five hundred yards to a fountain is only in the country of 
Arabia, where the foil is hard; but that in our country, where it is 
foft, a larger extent is required, as otherwile the water of one foun- 
tain might tranfude through the earth and communicate with that of 
another.) 


Ir a perfon attempt to dig a well within the limits of the proprietor 
of another well, in that cafe the other may prohibit him; becaule the 
limits of his well are his property, (as has been explained, ) and there- 
fore none has a right to encroach upon them.- If, alfo, a perfon 
fhould actually dig a well within the limits of another, the firft pro- 
prictor has in that cafe the option either of filling it up himfelf gra- 
tuitoully, or of forcing the other fo to do.—Some have faid that, in 
this cafe, the firit proprietor is to take a compenfation for the damage 
from the other, and then to fill up the well himfelf;—in the fame 
manner as where a perfon deftroys a wall the property of another, in 
which cafe he muft make reparation to the proprietor, who mutt re- 
build it himfelf. ‘l'his is approved. It is related in K4a/af’s treatife 
upon the duties of a Kazee, that the damage, in this inftance, muft be 
computed by a comparifon of the value the firft well bore before the 
other was dug, with what it bears afterwards; the difference fhewing 
the lofs fuftained. 


THERE is no refponfibility for any thing which may happen to be 
deftroyed by falling into the firft of the two wells, as the proprietor, 
in digging it, was not guilty ef any treipafs.—This is evident, in the 

opinion 
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opinion of Henesfa, if he dug it with the confent of the Zadoes and dents as it 


alfo in the opinion of the two difciples, whether it was done with the 
confent of the Jmém or not ;—according to Haneefa, because the dig- 
ging of a well, in this inftance, was the fame as the fetting of marks, 
which may be done without the confent of the Jmdm, although the 
property cannot be acquired without his permiffion.—If, on the con- 
trary, any thing be deftroyed by falling into the /econd well, it muft 
be atoned for, as the proprietor of this well has been guilty of a tref- 
pafs in having dug upon the property of another. If, on the other 
hand, a perfon dig a well bordering on the precincts of another, with- 
out however encroaching upon it, and the water of that other fhould 
then decreafe, ‘he is not liable to make any compenfation, as he is not 
here guilty of any tran{greflion.—In this laft cafe, moreover, the 
fecond digger is entitled only to the ground on three fides of his 
well, as the ground on the fide of the firft well is the property of the 
firft digger. 


WHOEVER digs a channel * for conducting water to any place, 
has a {pace annexed to it, according to his want. It is related by Me- 
hammed that an aquedudt is the fame as a well, fo far as regards the 
annexing of land to it.—Some fay that this is the doctrine of the two 
difciples; but that, according to Haneefa, no {pace is allowed, except 
when the water appears above ground; for as an aqueduét is in faé& 
merely a rivulet, it is therefore fubjedt to the fame rules. Several 
doctors have, however, maintained that when an aqueduct appears 
above ground, it is then confidered in the fame light as a fpring or 
fountain; and that confequently the fame quantity of land 1s annexed 
toit, namely, five hundred yards. 


Ir a perfon plant a tree in a wafte fpot of land, he is entitled to 
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a {mall {pace as an appendage to it; wherefore no other perfon is al- 
lowed to plant a tree on the ground within his precin&s, as this {pace 
is ufeful to him for collecting his fruits, and heaping them upon it. 
The fpace allotted to a tree is the meafure of five yards, agreeably to 
what occurs in the traditions upon that fubyect. 


Lawos through which the Euphrates, the Tigris, or any fimiar 
river formerly ran, muft not be cultivated, if it be poffible that the 
Tiver may again run over them; as the people whofe lands lie adjacent 
to the river in its former courfe have an intereft in defiring that the 
river may not be prevented from returning to it. If, however, the 
lands be not likely to be again overflowed, they are then held to be 
wafte, provided they do not adjoin to any cultivated {pot ;—becaufe 
{nch lands are not the property of any one; for the fuperiority of 
water repels all other fuperiority; but as foon as the land appears 
above the water it becomes fubject to the Jmdm. 


WHoEVER has the property of an aqueduét, which runs through 
land belonging to another, is not (according to Haneefa) entitled to 
any adjacent fpace, unlefs he produce evidence to prove his right.— 
The two difciples, on the contrary, maintain that he is, in virtue of 
his property in the aqueduét, entitled to the banks on which people 
pafs, and which the earth thrown up by the excavation of it occupies. 
Some have faid that the difference of opinion in this cafe is founded on 
that which obtains where a perfon digs a canal in wafte lands by per- 
miffion of the Jmdm; for in this cafe, according to Haneefa, he is not 
entitled to any {paces whereas the two difciples maintain that he is fo 
entitled, fince he can derive no advantage from the canal unlefs he 
poffefs a fpace annexed to it, as he muft often be obliged to walk along 
the banks of it to clear away any incumbrances that may ftop the 
courfe of the water, it being impracticable for a perfon, in the com- 
mon courfe of things, to walk in the middle of it.—As, moreover, 
he is often neceflitated to damg it witb earth and clay, and it is im- 

poflible 
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pofhble for him to bring thefe from any diftance without incurring an 
extraordinary expence; he is therefore entitled to a {pace of ground, 
in the fame manner as a perfon who digs a well,—The argument of 
Haneefa \s, that the claim to any {pace is repugnant to analogy, the 
right to it being eftablithed, in the cafe of a well, folely on the 
ground of the precept before quoted. Betides, the neceflity for a 
pace, in the cafe of a well, is more urgent than in the cafe of a canal 
or aqueduct; for, inthe latter, the ufe of the water may be enjoyed 
without any {pace,—whereas, in the former, this is impofhble, as 
the water mult be pulled up by a rope, to effect which a {pace is re- 
quilite, as has been before explained. Hence there is an obvious dif- 
ference between a well and a canal; and confequently they can bear 
no analogy to cach other. The reafon for founding the cafe in quei- 
tion on this is, that if the proprietor of the aqueduct be entitled to a 
{pace of land, he is held to be teized of the faid {pace as a dependancy 
of the aqueduct; and the evidence of the pofleflor is valid in cate of a 
conteft; whereas if, on the contrary, he be not entitled to any {pace, 
he is not held to be feized of it, and circumftances therefore tetlify for 
the proprietor of the land; as fhall fhortly be explaincd.—If, how- 
ever, the cafe in queition be confidered feparately, and not as founded 
on the above, then the two difciples argue that the {pace 1s in the 
hands of the proprietor of the aqueduct, as he preferves the water by 
means of it,—whence it is that the proprietor of the land is not en- 
titled to break it down.—Haneefa, on the other hand, argues that the 
dependant laad refemblcs the other land of the proprietor, wath refpeét 
both to appearance and fubftance:—with refpect to appearance, be- 
caufe it is on a level with, and joins to it; and with refpect to fub- 
{tance alfo, becaufe it is of the fame foil, and is equally capable of 
nourifhing trees and vegetables; and circumftances tcflify for him 
who is in poffeffion of what bears the greateft refemblance to the de- 
pendant ground, namely, the land adjacent to it ;—in the fame man- 
ner as where two people contend for a door-plank in the pofleffion of 
fome other perfon, and which exa@tly quadrates wito another that is 
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poffeffed by one of the litigants; for in that cafe the Kézee muft ad- 
judge fuch plank to be the property of him who poffeffes the corre- 
fpondent one.—In reply to what the two difciples further urge, it 
may be obferved that the conteft here does not hinge upon what was 
placed for the confervation of the water [the banks,} but upon what 
is independant of it, and fit for producing trees, &c. Befides, fup- 
pofing that the proprietor of the aqueduct preferves the water only on 
account of the dependant {pace of land, it may be anfwered that the 
proprietor of the ground preferves it only on account of the dependant 
{pace of land likewife.-—With refpect, moreover, to what they urge, 
that ‘* the proprietor of the land is not entitled to break down the 
‘* banks of the aqueduct,” it is to be obferved that this is not becaufe 
they are the property of the proprietor of the aqueduct, but merely 
becaufe he has an intereff in them ;—in the fame manner as where a 
perion is poffeffed of a wall, and another, having the property of a 
wall near it, lays beams acrofs both with the affent of the other; for 
in fuch cafe the other has not afterwards the power of pulling down 
his own wall, fince he muft thereby injure the right of this 
perion. 


Ir is related, in the Yama Sagheer, that if a perfon poffefs an 
aqueduct, having banks on each fide, and adjacent to them a piece of 
land belonging to fome other perfon, and the banks be not in the 
hands of any one, that is to fay, be deftitute of marks, fuch as trees, 
ftones, or the like, to determine the property, thofe banks belong to 
the proprietor of the land, according to Haneefa ;—whereas the two 
difciples hold that they appertain to the proprietor of the river.—If, 
on the contrary, the mark of any perfon be left upon them, they are 
then unanimoufly of opinion that the marker has the better claim.— 
Still, however, they differ in opinion where there is a tree upon the 
banks, and it is not known who planted it; for Haneefa is of opinion 
that to plant a tree is the right of the proprietor of the ground, whilft 
the two difciples hold this to be the right of the proprietor of the aque- 
: duct. 
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ducét.—With refpect, alfo, to throwing up earth, many have {aid 
that there is a difagreement; whilft others have {aid that this belongs 
to the proprietor of the aqeduct, provided he do not exceed the pre- 
{cribed bounds. With regard to walking upon the banks, fome have 
faid that it is not permitted, in the opinion of Hanecfa; whilft others 
have faid that it is not prohibited, becaufe of there being a neceffity - 
for it. The learned boo Fdfr has faid that he would decree ac- 
cording to the opinion of Haneefa in the cafe of planting a tree, —and 
according to that of the two difciples, in the cafe of throwing up 
earth. It is reported, from Abo0 Yoofaf, that the width of the de- 
pendant {pace of an aqueduct is half the breadth of the aqueduct ; but 
according to Mohammed it is the whole breadth: and this opinion is 
the moft favourable to mankind.—lIt is here proper to obferve, that 
the fubject refolves itfelf into feveral fections, treating of the cafes of 
Shirbd, or a right to water, whether derived from the pofleffion of 
Jand, or from other caufes, 


SECT. I. 


Of WATERS. 


Ir a perfon have the property of a canal, a well, or a refervoir, he at peor! 
cannot prohibit either man or beaft from drinking of it.—Here it 1s a = 
neceflary to premife that water is of four kinds. 1. The water of the * 
ocean, which every perfon has a right to drink, or to carry away for and glfo cat 
the purpofe of moiftening his lands.—If, therefore, a perfon incline ue 
to dig a canal, and convey the water in it from the ocean to his land, 
no perfon has power to prevent him from fo doing; for the enjoyment 
of the water of the ocean is common to every one, in the fame man- 
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ner as the light of the fun or moon, or the ufe of the air.—II. The 
water of large rivers, fuch as the Oxus, the Euphrates, or the Tigris, 
in which every perfon has an abfolute right to drink, and alfo a con- 
ditional right to ufe it towards moiftening his lands ;—that is to fay, 
a perfon, if he cultivate wafte land, may dig a channel for the pur- 
pofe of conveying water to it from the river, provided his doing fo be 
not detrimental to the people: but if there be a probability of its being 
hurtful in its confequences, (as if, by opening the banks, the water 
fhould overflow the country and villages around,) in that cafe he is 
not permitted to dig a channcl for the watering of his land, as the pre- 
vention of a public evil is a confideration of greater moment.—Analo- 
gous to this, alfo, is the erc€tion of a mill on the banks of a river; for 
the demolition of the banks by the mill is the fame as by watering 
land.—III. Water in which feveral have a fhare;—and in which, 
lhikewife, the right of drinking is allowed to every one; for it is re- 
corded in the traditions that three things are common to all, namely, 
avater, grafs, and fire. Befides, wells, and the like, are not dug for 
the purpote of preferving water; and hence the water of them is not 
the property of any one; for it is common, and as fuch cannot be 
made a particular property until it be feparatcly kept and preferved ;— 
as holds with refpeét to a deer that only fleeps upon a perfon’s ground. 
There is, moreover, a neceflity for cftablifhing this common right 
with regard to water, fince it is impoflible for every perfon to carry it 
along with him; and asa perfon may be in want of it for himfelf and 
his horfe, mankind would therefore be too much cramped if an un- 
limited ufe of it were not granted them. If, however, a perfon in- 
cline to bring water to moiften the land he had cultivated from a river 
or canal which belongs to others, the proprietors may prevent him, 
as otherwife their right of watering * would be entirely deftroyed.— 
TV. Water which is preferved, or, in other words, kept in veficls. 
Water of this defcription is property, becaufe of its detention; and 


* Arab. Shirtd, a particular right to water, explained in the courfe of this book. 
4 the 
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the right of others no longer extends to it;—in the fame manner as 
holds with refpect to game, after being taken by any perfon. Never- 
thelefs, it is doubtful whether this water may not alfo be participated, 
becaufe of the tradition before quoted. Hence, if a perfon, in a time 
of {carcity, fteal a quantity of water equivalent to the amount which 
conftitutes theft, he is not liable to amputation. 


Ir a perfon be poffeffed of a well, fountain, or rivulet, he may 
prevent any one from drinking the water of them, or encroaching on 
his property, provided there be other water at a little diftance, and 
which is not the particular property of any one. If, however, this 
be not the cafe, the proprictor muft then either bring him water to 
drink, or permit him to take it himfelf, on condition that he deftroy 
not the banks. What is here advanced is reported from Tahévee.— 
Some have faid that this is approved, in cafe the pofleflor of the well 
have dug it himfelf in land which is hisown property: but that, if he 
fhould have dug it in wafte lands, he is not, in that cafe, on any ac- 
count permitted to prohibit others from cutering on his premifes to 
drink water; for the wafte lands arc a common night; and as the well 
was dug towards the promoting of a common right, namely, tithe 
and tribute, it follows that the digging of it is not deftrutive of the 
liberty of drinking. If, therefore, the proprictor refufe the other 
permiffion to drink, and that other be apprchentive either of the 
death of himfelf or his horfe from an exccts of thirft, he may then 
lawfully oppofe the proprietor with weapons, as he has already 
aimed at his deftru€tion in withholding bis right, namely, the 
water; for the water of a well is common, afd is not property.— 
It is otherwife with refpe&t to water kept in veflels; for a perfon in 
want of it where it is fo kept, is only permitted to contend with 
the poflcflor of it without weapons. The fame law obtuns in the 
cafe of a perfon opprefied with hunger. Many have faid that in 


the cafe of a well it is not lawful to ufe weapons; but that it ts 
allowable 
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allowable to contend with a ftick; for the poffeffor is guilty of an of- 
fence in refufing the water; and the application of a ftick is a fubftitute 
for correction. . 


Ir is lawful for men to carry away water from a rivulet to per- 
form their ablutions, or to wafh their garments.—This is approved ; 
becaufe, to defire men to purify themfelves, or to wath their gar- 
ments with fuch water, without carrying it away, (as mentioned by 
fume, ) would be attended with much inconvenience.— If, alfo, a 
perfon be inclined to water the trees or {mall parterre before his 
houfe, he may lawfully carry away water for that purpofe from the 
rivulet of another; for the law allows great liberty in the cafe of 
water, and confiders the refufal of it as truly opprobrious.—A perfon 
is not, however, allowed to carry away water either from the ri- 
vulet, well, or aqueduct of another, for the ufe of his orchard or 
ficlds, unlefs he be exprefsly permitted fo to do; and the proprietor 
may prohibit him from it; becaufe when water is poffeffed in joint 
property, none but the proprietors have any right to the ufe of it, 
as otherwife their right would be defeated. Still, however, the 
proprietor of the river may, if he choofle, either give or lend the 
water of it to another, becaufe it is his property, and becaufe the gift 
of fuch is cuftomary; in the fame manner as holds with refpe& to 
water prefervcd in veticls. 


SECT. 
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SECT. II. 


Of digemg or clearing RIVERS*. 


Rivers are of three kinds.—I. Such as are not the property of 
any; and of which the waters have not been divided, like the Tigris, 
Euphrates, &c.—I. Such as, being appropriated and divided, are at 
the fume time public rivers, in which boats fail—III. Rivers that are 
held in property, and divided; and are alfo private, in which no boats 
fail.—In the firft kind of rivers, if the river fill up fo as to require 
digging, the care thereof devolves upon the chief +, who is to defray 
the charges of it from the public treafury; for as the work is per- 
formed for the advantage of the Muffu/man community, the expence 
attending it muft be defrayed from the property of the community :— 
thofe expences muft, however, be difburfed from the funds of ¢ribute 
and cupitation-tax, and not from thofe of ithe and a/ns; for the latter 
are appropriated folely to the ufe of the poor, whereas the former are 
intended as a provifion to anfwer contingencics.—If there be not any 
money in the public treafury, the chief is in that cafe at liberty, with 
a view to promote the public utility, to compel the people to repair 
the damage in queftion, as it is prefumed they would not of them- 
felves apply to the work,—whence it was that Omar Farook faid to 
the people, ‘‘ Vere I to leave you to your own direction, without ever 
** ufing compulfion, verily, matters would come to fuch a pa/s that you 
“¢ gould even fell your children.”—None, however, muit be com- 


* Arab. Nihr.—It is a term of very general application, fignifying not only rivers pro- 
perly fo called, but alfo canals, or any other fpecies of aqueduct conftructed by art. 


Arab. Wake; meaning, generally, the governor of a province or diftrict. 
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pelled but fuch as are able to work; and fuch as are not able to work, 
and are rich, muft pay a certain fum, according to their particular 
ftation and ability —With refpect to the fecond kind of river, it muft 
be cleared, when requifite, at the expence of the proprietors, without 
any fupply from the public treafury; for the right of the river parti- 
cularly belongs to them, as doves alfo the ufe of it.—If, therefore, any 
one of them fhould refufe to affift in digging, the chief may compel 
him, to the end that the others may not fuffer any injury by his 
refufal. 

Oxjectrion.—It would appear that, in being thus forced to work, 
the refufer fuffers an injury. 

Repr.y.—Such injury is particular, and 1s not without its ufe, for 
in recompence thereof the party obtains his fhare of the water; it is 
not, therefore, to be put in competition with the common injury that 
would otherwife be fuffered by the reft. 

—If, alfo, fome of the proprietors of the river be defirous of {trength- 
ening the banks, from an apprehenfion that they might give way, 
and it be probable that bad confequences may enfuc from their decay, 
(fuch as inundating the neighbouring country, and breaking up the 
roads,) the chief may in that cafe ufe compulfion with any of them 
who refufe to affift in the undertaking. He muft not, however, 
ufe force where the decay of the banks cannot produce any bad con- 
{equence; for the fall of the banks is an event merely probable. It is 
otherwife with refpect to clearing a river in a cafe of neceffity; for 
that is a matter of certainty,—whence it is that compulfion may be 
ufed to effect it.—With refpect to the third kind of rivers, they are 
particularly appropriated, and therefore the digging of them is entirely 
the duty of the proprietors.—Some have alleged that the magiftrate 
may employ force with any who refufe to dig; in the fame manner 
as in the cafe of the fecond kind of rivulets. Others, again, have 
maintained that the magiftrate has not a power of this kind; fince 
both of the injuries, namely, that of the partner on whom compultion 
as ufed, and alfo that which the other partners fuftain in confequence 

of 
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of his refufal, are private; and the injury to the other partners may 
be remedied by their taking from the one who refufes to work a part 
of the expence incurred in digging the rivulet, proportionately to his 
fhare; (provided, however, that the work be executed at the inftance 
of the magiftrate.)—It is otherwife with refpect to the fecond kind of 
rivers, as there one of the injuries is public. 

OsjECTION.—Here likewife is a conjunction of two injuries; and 
as one of thefe (namely, that fuftained by thofe who have a right to 
drink the water) is public, it would follow that, to prevent this 
public injury, compulfion may be ufed in the cafe of private rivers 
likewife. 

Rep.ty.—No compulfion is ufed in digging towards obtaining water 
to drink :—thus if the whole fhould refufe to dig, the magiftrate cannot 
employ force *. 


In digging a watercourfe, the expence incurred in the upper part 
is equally defrayed by the whole of the partners: but when the work 
is carried beyond the land of any one of them, he is then, according 
to Haneefa, exempt from all further charge. The two difciples main- 
tain that the expences of digging from the head to the end of the wa- 
tercourfe is jointly defrayed by the feveral partners, according to the 
extent of their fhares; becaufe the partner pofleffing the higher fhare 
has likewife a right in the lower ones, they being needful to him, in 
receiving the difcharge, from his part, of the fuperfluous water. Ha- 
neefa, in fupport of his opinion, argues that the end of digging the 
watercourfe being to obtain water for the purpofe of cultivation, the 
object of the higher fharer is confequently obtained when his part 1s 
finifhed; and he is not, therefore, under any obligation after that to 
affift in profecuting the work folely for the benefit of others.—With 


* When water is wanted, towards moiftening lands for cultivation, the magiflrate 
may then employ force in caufing a rivulet to be dug; but not where the water is wanted 
only to drink. 
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refpet, moreover, to what the two difciples urge, it may be replied 
that, although the higher partner do indeed ftand in need of the lower 
fhares, for the paffing away of the {uperfluous water from his fhare, 
yet he is not, on that account, obliged to dig thefe lower fhares;—in 
the fame manner as where a perfon has a right of paffing the water 
from his houfe upon the terrace of another; in which cafe he is not 
under any obligation to unite in building or repairing fuch terrace.— 
Befides, the higher partner may at any time prevent the water from 
overflowing his land, by occafionally damming up the fource or 
fpring, thereby preventing the flow of any {uperfluity of water into 


his fhare. 


WHEN, in digging a watercourfe common to feveral partners, the 
work is carried beyond the fhare of one of them, who is thus exempted 
from any further charge, fome have alleged that he may then im- 
mediately open the fpring-head, or inlet, in order to obtain water for 
cultivation, as the watercourfe, with refpect of him, is wholly dug. 
Others have faid that he cannot do fo until the fhares of the other 
partners be likewife completed; in order to prevent any preference 


among them. 


§ 


Sucu perfons as have only a right to dvimé the water, are not fub- 
ject to pay any part of the charges of digging, as thofe are numberlefs, 
and are, moreover, fubordinate to the actual tharers. 


SECT. 
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SECT. Uf. 


Of Clams of Suixe*; and of Difputes and particular Privileges 
with refpect to it. 


A ciaiM of Shirb, or right to water, 1s valid independant of any 
property in the ground, upon a favourable conftruction of the law; 
for a perfon may become endowed with it, exclufive of the ground, 
either by inheritance or bequeft; and it fomctimes happens that when 
a perfon fells his lands he referves to himfelf the right of S4irb.  Be- 
fides, Stirb being a defirable object, and alfu capable of yielding ad- 
vantage, the claim to it is therefore valid. 


IF a perfon be poffeffed of a rivulet running through lands which 
are the property of another, and the proprictor of thefe lands, being 
defirous that it fhould not run through them, attcmpt to prevent it, 
on the plea of its being his property, he muft not be permittcd to 
do fo, but the rivulet muft be fuffered to flow in its ufual channel ;— 
for, as the rivulct is in the pofieffion of the perton who has the pro« 
perty of it, becaufe of his water running in the bed of it, his word, 
in cafe of a litigation, is therefore to be credited in preference to that 
of the other ;—whcereas, if the rivulct were not in his poffeffion, (as 
if it fhould contain no water,) in that cafe the word of the proprictor 


of the lands would be credited;—unlefs the other could prove by 
witnefles that the rivulet is his property, or that he formerly con- 


* This term, which is purely technical, the tranflator, for the convenience of the 
reader, has rendered, in general, @ right to water. 
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veyed water through it towards his own grounds for the purpofe of 
watering them,—when the Kdzee muft decree it to him, as he thus 
fubftantiatcs his claim.—( Analogous to this is a contention concerning 
the property of a river-head, or a water drain, a {pout, or a road 
through the court of another.) 


Ir a rivulet be jointly held by feveral perfons, and they difpute 
concerning their particular proportions of right to water, a diftribution 
muft be made according to the extent of land which they feverally 
poffefs;—for as the object of right to water is to moiften their lands, 
it is confequently fit that each receive in proportion to his territory.— 
It is otherwife in the cafe of a road; for the object in that being to 
pats and repafs, the {mallnefs or largenefs of the houfe is of no weight 
in the divifion;—that is to fay, if the partners in a road difpute 
concerning their fhares, it is decreed that they fhall hold it equally, 


and that no diftinGtion fhall be made from the difference of their 
houfes. 


Ir it happen that the perfon who poffeffes the higheft ‘part of a 
rivulet be not able, without ftopping the current, to enjoy his right 
to water in a fatisfactory manner, (for this reafon, that his lands, 
being high, precipitate the water from them with great velocity,) 
ftill he muft not be permitted to dam the rivulet, as he would thereby 
deftroy the right of the others: he muft, therefore, take his fhare 
without {topping the current. If, however, the others affent to his 
{topping the current that he may the better water his land, or enter 
into an agreement that each fhall {top it in his turn, it is lawful, as 
being their nght. But if it be poffible to effect the ftoppage with 
a board, they muft not ufe clay, or any kind of plaifter, without 


the confent of the whole, as an injury would be thereby occafioned to 
the other fharers. 8 


Ir 
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Ir is not permitted to any of the fharers to dig another rivulet 
leading from the common one, or to ereét a water mill upon it ;—be- 
caufe, in the former inftance, the bank of a common rivulet mutt 
neceffarily be broken; and in the latter, an erection is made of a 
building upon a partnerfhip concern ;—unlefs, however, the mill be 
{tatjoned on the builder’s land, and be not injurious, either to the 
ground, by breaking down the banks, or to the water, by diverting 
it into another channel ;—#in which cafe it is lawful, as being the 
exercife of a power derived from property, and from which there re- 
fults not any injury to others.—(The erecting of a machine for raifing 
water by camels, or oxen, is confidered in the fame light as the 
erecting of a mill.)—lIt is likewife unlawful for any of the fharers 
either to erect a {mall bridge which may be occafionally withdrawn, 
or a large one of ftone or bricks which is durable and fixed.—In 
fhort, a private rivulct is confidered in the fame light as a private 
road, in which feveral participate, but.in which none have any par- 
ticular privileges.—It is otherwife where a perfon poffeffes a finail 
private rivulet brought out from a large private one jointly held by 
feveral ; for in that cafe, if the proprictor of the little rivulet choofe 
he may erect upon it a large folid bridge; or, if there was previoufly 
a bridge over it, he may if he pleafe pull it down, (provided a greater 
quantity of water than formerly do not, by that means, flow into 
his rivulet, ) for under thefe circumftances the demolition of the bridge 
is lawful, being in virtue a power derived from his own property, 
which occafions no detriment to others. He muft not, however, 
extend the inlet of the fmaller rivulet, as he would thereby deftroy 
the banks of the large one, and likewife draw a greater quantity of 
water into his own than is his due.—Neither mutt he be fuffered to 
enlarge the fluice through which he receives his fhare of water, 
where the diftribution is made in that manner,—that is, wherc 
boards with holes are fixed on the bank of the river contiguous to 
the lands of each partner, that be may receive, as his fhare, what- 

ever 
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ever quantity of water iflues through his’ board. —But any of 
them who chufes may either heighten or lower his particular 
board, as the equality of the divifion depends upon the largenefs or 
{mallnefs of the holes, and not upon the height or lownefs of them, 
for an alteration in that refpect occafions no difference in the diftri- 
bution. ‘ 


Ir, where the diftribution is made by ffuices, in the manner above 
defcribed, one of the partners choofe that the partition be made by the 
meature of time, he is not at liberty fo to adjuft it, unlefs with the 
concurrence of the others; for whatever is the eftablifhed mode mutt 
be continued; as the right of every one is by that means more clearly 


diftinguifhed. 


Ir each partner in an appropriated rivulet have a fpecific number 
of holes or fluices allotted to him, it is not permitted to any of 
them to increafe that number, notwithftanding it may occafion no 
injury to the others ; for here exifts a partnerfhip in particular pro- 
pertv, and in which the right of each 1s particularly fpecified.—It 
is otherwife in the cafe of large rivers, fuch as the Zigris or the 
F-uphrates; for as there any perfon is at liberty to dig a fmall 
rivulet, and fill it from them, he is confequently at liberty 
to increafe the holes or fluices through which the waters pafs from 
them. 


Ir is not lawful for any of the partners in a river to convey 
his fhare of water into fuch of his lands as are not entitled to 
receive water from that river; for this circumftance might, in 
procefs of time, furnifh an argument of his having a right to 
water thefe lands from that river. —Neither is it lawful for a 
partner to convey his fhare of water through fuch of his lands 
as are not entitled to it, into others that are; for, in this cafe, 

it 
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it 1s probable he would receive a greater quantity of water than 
his due, as part would be abforbed by the lands through which 
they firft paffed. (This is analogous to the cafe of a joint road, 
where one of the partners withes to open a road to the inhabi- 
tants of a houfe, in the fame range, whofe road lies through another 
way, by permitting them to pais through his houfe in their way to 
their own.) 
ip 

Ir two perfons poflefs a rivulet jomtly, and receive their fhares 
by water iffuing through fluices, and the one whofe fhare lies neareft 
to the fource be inclined to ftop feveral of the fluices allotted to him, 
to prevent the iffue of a fuperfluity of water into his lands, he muft 
not be allowed fo to do, as he might thereby fubject the lands of 
the other fharer to be overflowed.—Neither is he at hberty to change 
the mode of participation, by taking the ufc of the whole, in rota- 
tion, inftead of each receiving a moiety of the whole quantity; for 
as the divifion has already been fcttled by the mode of vents or 
fluices, he cannot afterwards require any other mode,—unlefs the 
other affent, in which caie he may do fo;—it ftill, however, re- 
maining at the option of this partner (or of his heir, after his de- 
ceafe) to annul this, and revert to the former mode ;—becaule 
the eftablifhment of a divifion, by giving the whole to cach in rota- 
tion, in a cafe where each had formerly hel-l a feparate fhare, is, 
in fact, Aending a right to water, (as au exchange of Shird tor Shirb 
is null;) and a right to water is inheritable, or the a/e of it may 
lawfully be left in legacy; but it can neither be fold nor beftowed 
in gift, nor left in legacy to fell, give away, or beftow in alms, 
thefe feveral deeds being unlawful on account of the uncertainty 
to which they are liable, cither from ignorance or deceit, with re- 
gard to the quantity of water,—or becaufe Séiré is not, in itfelf, 
a fubftantial property, but rather a privilege or immunity, info- 
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he is not liable to make compenfation for it ;—and thefe feveral deeds 
being void, a legacy for any of thefe purpofes is alfo void, 


A RIGHT to water is incapable of being affigned as a {pecific 
dower in a contrat of marriage; wherefore if fuch be mentioned 
in a marriage contract, a Mibr-Mi/), or proper dower, is due. In 
the fame manner, alfo, it cannot be given as a confideration for 
Khoola;—whence, if a wife bargain for her divorce, in confideration 
of her making over fuch right, the hufband may reftore it to 
her, and, in licu of it, take from her the dower he had affigned 
her on their marriage. The ground on which the law in thefe cafes 
proceeds is, that a right to water is a matter the extent of which 
cannot be afcertained with any precifion. 


A RIGHT to water is incapable of being given in compofition for 
aclaim; for as it cannot, by means of any deed whatever, be ren- 
dered property, a compofition in confideration of it is confequently 
null. 


RIGHT to water, without ground, cannot be fold after the 
death of any perfon to difcharge his debts,—in the fame manner as 
it cannot be fold during his lifetime. What, then, fhall the Jmdém 
do, in this cafe, towards fettling the debt of the deceafed'—This 
queftion has given rife to a diverfity of opinions; but the moft ad- 
vifeable method of proceeding, in fuch an inftance, is to join the 
right to the lands of another perfon not pofleffing fuch right, and 
then, with his confent, to difpofe of both ;—when, computing how 
much the value of the lands has been increafed by the addition of the 
right, he may apply the difference towards paying off the debts of the 
deceafed. If he be not able to procure land in this manner, he may 
buy a piece of land, payable from the effects of the deceafed, and, 
having joined it to the right, fell them together; when, with the 

price 
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price fo obtained, he muft firft difcharge the purchafe-money of the 


Jand, and then apply the refidue to difcharging the debts of the 
deceafed. 


Ir a perfon, having moiftened his lands, or filled them with Any ee e 
water, fhould by that means overflow the lands of his neighbour, he 
is not, in fuch cafe, liable to make a compenfation, as he was not 
guilty of any tran{greffion. 


Vou. x HEDATA. 
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BOOK XLVI. 


Of PROHIBITED LIQUORS 


HERE are four prohibited liquors,—the firft of which is 
termed Khamr*, meaning (according to the expofition of Ha- 
necfa) the crude juice of the grape, which, being fermented, becomes 
{pirituous,—firft gathering foam and fettling, and then poffeffing an 
inebriating quality. According to the two difciples, the juice be- 


® The tranflator has, in the courfe of the work, rendered every inebriating drink 
under the general term wine, which comprehends all defcriptions of prohibited liquors.— 

In this book, ‘however, he retains the original terms for the fake of diftinGion. 
comes 
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comes Kéamr upon its fermenting, and being fpirituous without the 
condition of its-gathering foam ;—for whenever the juice of grapes 
becomes sain: the appellation of Khamr, and the charaéteriftic 
of it, namely, sgaltty, are both eftablifhed.—The argument ad- 
duced by Haneefa is, that fermentation is the commencement of the 
procefs by which liquor becomes fpirituous, and which is compleated 
when it foams and fettles, as by that means the dregs are feparated 
from the finer particles;—and the ordinances of the Law regarding 
Khamr, (which are decifive,) fuch as punifhment for drinking it, 
the holding him an infidel who fhall deem it lawful, and the prohibi- 
tion againit felling it,—have all a reference to the competion. Some 
of the learned allege that it is declared unlawful to drink after having 
become {pirituous, purely from motives of caution.—Others, again, 
maintain that the term Kdamr is applicable to whatever is of an inc- 
briating quality ; becaufe it is mentioned in the traditions, that 
‘© ewhatever inebriates is KuHAMR;’?—and (in another tradition) 
“© KHAMR ts produced from two trees, namely, the VINE and the 
“6 pate.” The term Khamr, moreover, is derived from Mokhamra, 
fignifying, ffupefaction, or deprivation of fenfe, which is a confequence 
of drinking any inebriating liquor.—In reply to this, however, Ha- 
neha argues that the term Khamr, according to the concurrent opi- 
nion of all lexicographers, is ufed only in the fenfe above mentioned, 

whence it is that to liquors of other defcriptions other terms are ip 
plicd, fuch as Nabees, Tabeekh, and Mofuiss*. Another argument ts 
that the illegality of KAamr is indubitable,—whence, if every inebri- 
ating liquor were Khamr, all fuch would of courfe be likewife in- 
dubitably illegal,—whereas this is not the cafe, for there is a doubt 
regarding them. Jn reply, moreover, to the argument. of /ome of 
the learned as above adduced, it is to be remarked that the firft recited 
tradition is not perfeétly authentic, Jebya Jon Mayeen having cil- 


* Thefe are different kinds of liquor, extracted from dates, which are more particu- 
larly defcribed a little farther on. 
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puted it ;—and with refpext to the /econd quoted tradition, the inten- 
tion of it was merely to explain the LAW, or, in other words, to 
fhew that all liquors extracted from either of the two trees men- 
tioned, being of an inebriating quality, are unlawful as well as 
Khanr. 


KHAMR is in itfelf unlawful, whether it be ufed in fmall or great 
quantities, the illegality not depending on drinking it to fuch a degree 
as to produce intoxication. Some of Joofer principles reject the ab/o- 
lute illegality of Khamr, alleging that its effects only are the caufe of 
its illegality; becaufe the evil of it is, that it creates an inattention 
towards the worfhip of Gop; and as this evil is occafioned only by :n- 
foxication, it follows that where this does not take place it is not un- 
lawful.— This, however, is grofs infidelity, and in dire&t contradic- 
tion to the Koran, GOD having there termed fuch liquor f/th, a 
thing which is unlawful in its own nature. Befides, the prophet has 
decreed Khamr to be unlawful, according to various traditions; and 
all the doctors are unanimoufly of this opinion. It is to be obferved, 
however, that although Ksamr be unlawful, even in {fo fmall a quan- 
tity as may not be fufficient to intoxicate, yet the fame law does not 
hold with refpect to other things of an inebriating quality; for a little 
of them, if not fufficient to intoxicate, is not forbidden. Shafei, 
indeed, is of opinion that thefe are likewife unlawful, in any 
quantity. 


Kuamr is filth in an extreme degree, in the fame manner as. 
urine; for the illegality of it is indifputably proved, as has been already 
fhewni. 


WHOSOEVER maintains Khamr to be lawful is an infidel *, for he 
thereby rejects inconteftable proof. 


* And confequently becomes expofed to the penalties of apoftacy. 
3 KHAMR 


LIQUORS, 


Kuamr is mot a valuable commodity with refpect to Muffalmans. 
If, therefore, it be de/froyed or u/furped by any perfon, there is no re- 
{ponfibility. The fale of it is moreover unlawful; for Gop, in term- 
ing it A445, manifefted a deteftation of it; whereas, if it had been a 
commodity of value, fome refpeét would have been fhewn to it.— 
Befides, it is recorded in the traditions, that ‘* be who probibited the 
* drinking of it, did likewife prohibit both the fale of it and the ufe or 
“S enjoyment of the price of it.” 


Ir a Muffelman be iadebted to another, and with to difcharge the 
debt with the price of KSamr, in that cafe both the payment and re- 
ceipt is unlawful, becaufc fuch price is produced from an illicit fale, 
and is confidered either as an ufurpation or a truft in the Mufful 
hands, according to the different opinions of the doctors on this fub- 
jet; in the fame manner as in the cafe of the fale of carrion. It, on 
the contrary, the debtor be a Zimmec, it is lawful for his Mufindnan 
creditor to receive fuch payment ; as the fale of AAarur is legal amongft 


Zimntecs. 


Ir is unlawful to derive any ufe from Khamr, either as @ medicine, 


or in any other manner; becaufe the ufe of filth 1s forbidden ;_ and alfo, 
becaufe abftinence from it is enjoined; and this injunction could not 
be obferved in cafe of its ufe being allowed. 


WuHoEVER drinks Khamr incurs punifhment, although he be not 
intoxicated; for it is faid, in the traditions, ** Let him who drinks 
“* KH AMR be whipped ;—and if he drink it again, let him be again in the 
‘* fame manner punifbed.’ The whole of the companions are agreed 
upon this point; and the number of {tripes prefcribed 1s eighty, as has 
already been thewn in treating of pusni/bments. 


Ir a perfon boil Khamr until two thirds of it evaporate, it 1s not 


thereby rendered lawful. If, however, a perfon drink of it after 
: fuch 
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fuch procefs, he is not liable to punifhment, unlefs he be in- 
toxicated. 


Ir is lawful to make vinegar of Khamr. Shafei, however, holds 
a different opinion. 


Tus much with refpect to Khamr, the firft in order of prohibited 
liquors.—The fecond {pecies of prohibited liquor, is the juice of grapes 
boiled until a quantity lefs than two thirds evaporate. This is deno- 
minated Bdsré. It 1s alfo termed Moniffaf; ‘but that is only where 
exaétly one half of 1t evaporates in boiling. ‘This kind of liquor is un- 
lawful, according to all our do€tors:—according to the two difciples, 
when it only ferments and becomes fpirituous ;—and according to Ha- 
necfa, when it foams and fettles. Ooszrai has faid that Monziffaf is law- 
ful; (and feveral of the tribe of Mutazal:* have feconded this opi- 
nion ;) becaufe it is a good liquor, or, in other words, is pleafing to 
the palate; and alfo, becaufe it is not Khamr. The argument of our 
dodtors is, that as Moniffafis pure, and equally delicious with KAamr, 
a number of the idle and diffolute are confequently tempted to drink 
it; and it is therefore prohibited, with a view to prevent that diffipa- 
tion which it is found to occafion, 


Tne third fpecics of unlawful liquor is termed Sié4ir ; and is made 
by fteeping frefh dates in water until they take effect in fweetening it; 
when it is both un/awful and abominable to drink of it. Shareek-Ibn- 
Abdoola alleges that it is lawful, as Gop, {peaking of his bounty in 
the Koran, fays ** Ye enjoy Sitker FROM THE GRAPE AND THE 
‘¢ pATE; whence we may infer that it is allowable, as bounty can- 
not apply to any thing unlawful. The argument of our doctors is the 
concurrent opinion of all the companions upon this point; and with 


* A particular heretical { of the Mufulmens. (See Saks’ Preliminary Difcourfc, 
8.) | 
efpect 
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refpect to the text above cited, it has a reference to a particular period, 
having been revealed in the infancy of the religion of Jam, when all 
forts of {pirituous liquors were law ful. 


Tue fourth fpecies of prohibited liquors is Nookoo-Zabeeb*, that 
is, water in which raifins are {teeped until it become (weet, and is af- 
fected in its fubitance. This kind 1s, however, lawful when merely 
it poflefles a fweet quality ;—and is prohibited only when it ferments 
and becomes fpirituous. Oosras is of a different opinion regarding this 
liquor likewife. 


Ir is to be obferved that the illegality of thefe liquors, namely, 
Bazik, Moniffaf, and the Nookoo of dates and raifins, is inferior to that 
of Khamr. If, therefore, any perfon hold thete lawful, {till he is not 
deemed an infidel. It is otherwife in the cafe of KAumr; for, with 
refpect to the liquors here mentioned, the illegality is a mere matter 
of opinion; whereas, with regard to Khamr, the illegality is undif- 
puted. Punifhment, moreover, is not inflidted for drinking thete 
liquors, except in a quantity fufficient to produce intoxication; whereas 
the drinking of one drop only of AAamr induces punifhment. The 
filth of thefe liquors, likewife, according to one tradition, is of a fight 
degree, and according to another, of an extreme degree; pith 
of Khamr 1s of an extreme degree, according to every tradition. The 
fale of the liquors in queftion is lawful, according to Haneefu, anda 
compenfation is due from the deftroyer of them. The two difciples, 
on the contrary, hold that the fale of them is unlawful, and that no 
reparation is due from the deftroyer of them; in the fame manner as 
in the cafe of KAamr.—It is unlawful to derive any kind of ufe from 
the above mentioned liquors, as they are prohibited. It is rclated that 
Mboo Yoofaf holds the fale of any of the aforefaid liquors, excepting 


© Noskes fignifies water in which any thing is fteeped; and Zabech means r 
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Khamr, to be lawful,—if more than one half, and lefs than two thirds, 
have evaporated in the boiling. 


MoHaMMgED, in the Yama Sagheer, remarks that every fort of 
liquor excepting thofe above mentioned is lawful. This opinion, the 
learned fay, is recorded only in the Yama Sagheer, and is not to be 
found in any other boek. It, however, affords an argument that any 
kind of ftrong liquor extracted from wheat, barley, honey, or millet, 
is lawful in the opinion of Haneefa, if not drank fo as to occafion in- 
toxication; and he, in fact, maintains that punifhment is not inflicted 
even in the cafe of intoxication. If, therefore, a perfon intoxicated 
with thefe liqdors fhould divorce his wife, it is void, in the fame 
ganner as divorce pronounced by a perfon in his fleep, or by one 
whofe faculties are impaired from the ufe of opium, or from having 
drank the milk of a mare in a medical compofition. It is elfewhere 
related, as an opinion of Mosammed, that every fort of ftrong drink, 
excepting thofe above {pecified, is prohibited ;—that if a perfon drink 
them to mmtoxication he is to be punifhed;—and that a divorce pro- 
nounced by him when fo mtoxicated is valid ;—in the fame manner as 
holds in the cafe of liquors; and decrees pafs according to this opinion. 
He has alfo faid, in the Fama Sagheer, that Abeo Yoofaf had firft de- 
clared every fort of wine to be unlawful which fermented and became 
{pirituous, and afterwards remained ten days without fpoiling: but 
that he afterwards adopted the opinton of Haneefa. In other words, 
he firft, according to the adjudication of Mohammed, deemed all m- 
ebriating liquors unlawful; but afterwards adopted the apmion of Ha- 
necfa. boo Yoofaf was fmgalar in making it a condition that the 
liquor fhould remain ten days without being fpoiled. He, however, 
afterwards receded from this opinion, and gave into that of Hanrefa 
and Mohammed on this pomt. In the Abridgement [of Kadooree] it 1s 
faid, that the fteeping of raifins or dried dates, when boiled a little, 
even fo as to become {pirituous, may lawfully be drank in fuch a 
quantity as not to mebriate, provided it be done without wantonnefs 

ns 


Boor XLVI. L I QUORS. 


or joy.——T his is according only to the two Elders; for Mohammed and 
Shafei deem it unlawful. 


THERE 1s no impropriety in drinking KAso/teen; that is, water in 
which dates have been fteeped, mixed with that of raitins, and boiled 
together until they ferment and become fyirituous. “This is grounded 
on a circumftance relative to Jén Zeeyad, which is thus related by 
himfelf:—** s/édool/a, the fon of Omar, having given me fome Sher- 
“< det to drink, I became intoxicated to tuch a degree that I knew 
“© not my own houfe. | went to him next morning, and having in- 
<< formed him of the circumftance, he acquainted me that he had 
“* given me nothing but a drink compofed of dates and raifins.’— 
Now this was certainly Ahoo/teex, which had undergone the opcra- 
tion of boiling; becaufe it is clfewhere related by Ouar that it is un- 
lawful in its crude ftate. 


Liquor produced by means of honey, wheat, barley, or milletys 


is lawful, according to Hanecfa and Aboo I avfaf, although it be not 
boiled,—provided, however, that it be not drank in a wanton or joy- 
ful manner. The argument they adduce is the faying of the prophet 
“* KHAMR is the produli of thefe two trees,” (meaning the vine and 
the date;)—that is to fay, he confined the prohibition to thefe two 
trees, as his intention was to explain the LAw.—lIt 1s to be obferved 
that feveral of the learned have made the boiling of thefe liquars a re- 
quifite towards their legality. Others, on the contrary, hold it to 
be no way neceflary; (and fuch is the opinion recorded in the Mab- 
foot ;) becaufe thefe liquors are not of fuch a nature that a little in- 
duces a wifh for more, whether they be boiled or crude. It has hke- 
wife been difputed whether a perfon who gets drunk with any of 
thefe liquors is to be punifhed. Some have faid that he is not. The 
dearned in the Law, however, have determined otherwife; for 1t is 
related by Mohammed that punifhment is to be inflicted on whoever fs 
intoxicated with any of the aforefaid trong liquors; for this reafon, 

Vo. LV. Y that 


165 


Khoolteen (a 
mixture © 
the 

of | 

raifins) may 


be drank. 


duced by 
means of 
honey or praise 
arc lawtul ; 


but any per- 
fon drinking 


them to in- 
toxication tn: 
Boveclece “as _' ft 


Mo/illis 
(jrriupe juice 
boiled down 
to a third) 
is Jaw ful. 


PROHIBITED Boox XLVI. 


that in the prefent age they are as much. fought for by the diffolute ag 
other liquors were formerly; nay even more fo.—The fame law holds 
with regard to ftrong drinks extracted from milk. Many have faid 
that any drink made frona the milk of a mare is unlawful, in the opi- 
nion of Flaneefa, becaute it is derived from the flefh, which (accord- 
ing to him). is unlawful. Lawyers, however, remark it as the better 
opinion that the milk is not unlawful according to Haneefa; for 
although he have pronounced the flefh to be abominable, yet the reafon 
is either because, if it were otherwife, the means of conqueft would 
thereby be deflroyed; or becaufe the horfe is a noble animal; neither 
of which reafons hold with regard to the au/&. 


Ir the juice of grapes be boiled until two thirds of it evaporate, 
(being then termed Mofi/is,) it becomes lawful, according to the two 
f, notwithftanding it be {pirituous. Mohammed, Shafci, and 

iid, fay otherwife. (This dittcrence of opinion, however, exifts 
on the fuppotition that it is ufed with a view to ftrengthen the 
conflitution; for if it be drank from pleafure or joy they are unani- 
mous in judging it unlawful.) Mohammed, Shafei, and Malié, in 
{upport of their opinion, have cited a faying of the prophet, ‘* Every 
** nebriading drink 1s KN AMR; and whatever inexce/s produces intoxt~ 
“* cation 15 prohibited, even im moderation; and in another place, 
8 day drink of which ene cupful occafions intoxication, is unlawful in @ 
‘6 Jingle drop.—Another argument is, that every inebriating liquor 
tends to ftupify the fentes, and is confequently prohibited either in a 
fmall or large quantity, in the fame manner as KAamr. The two 
Eiders, im fupport of their opinion, have quoted the faying of the 
prophet, “ Naame is unlacofal in its very natures” and in another 
place, ‘* Little or much of it is alike unlawful; and inebriation from 
“© every other flrong drink (that is to fay, every kind befides KAamr) 
‘+ as forbiiden.” Now tince the prophet has {pecitied :atoxication a3 a 
condition with refpect to othcr drinks than K4amr, we may conclude 
that on that circumitance only their illegality depends. Befides, a 
ftupefaction. 


Boox XLVI. LIQUORS. 


ftupefaction of the fenfes takes place only when liquors are ufed in 
fuch excefs as to inebriate, which is allowed to be illegal. A little, 
therefore, of any ftrong drink other than KAamr is never illegal, ex- 
cept when, on account of its finenefs or purity, a little of it invites 
to more,—in which cafe the law regards every quantity of it in the 
fame light. This, however, is not the cafe with Mofillis, a little of 
which, becaufe of its thicknefs, does not induce a wifh for more; and 
which, in its fubftance, is food,—wherefore when ufed in a moderate 
quantity it retains its original legality *. 


Ir a hittle water be poured into Mofi//is to render it fine, and it be 
afterwards boiled for a fhort time, it 1s {till Mof//is, the addition of 
water tending only to weaken it.—It 1s otherwife where water is 
mixed with crude juice, and this mixture is then boiled until two 
thirds of it evaporate; for here, either the water purcly evaporates 
altogether, or it evaporates jointly with the juice; and in either cafe 


it is plain that two thirds of the pure juice of the grapes or dates doct® 


not evaporate, which is requifite to render it a legal drink. 


es 


Ir grapes be firft boiled, and afterwards preffcd until their juice be Rute in the 


extracted, in that cafe avery little more boiling is fufficient to render 
the drinking of the liquor lawful, according to one tradition of Fa- 
necfa. According to another tradition it does not become lawful 
until two thirds of ‘it evaporate in boiling; and this is the better opi- 
nion; becaufe the juice remaining within the film, and not being ia 
any manner affected by the boiling, it 1s confequently fimilar to juice 
which is not boiled, 


* By original legality Haneefa alludes to an opinion he maintained in oppofition to 

that every thing is originally lawful in its nature, being rendered otherwife only by 

the prohibition of the facred writings;—whereas A4ulsh holds every thing to bave beca 
originally unlawful, until fan@ified by the Koran. 
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Ir freth or dried grapes, being mixed with dates, be then boiled, 
two thirds of the mixture muft evaporate before it becomes lawful; 
for although, with refpeét to dates, a /mail boiling be often fufficient, 
yct with refpeet to the juice of grapes two thirds are always required 
to have evaporated in boiling. The fame rule alfo holds where the 
juice of grapes is mixed with the water in which dates have been 
{teeped. If, however, dried grapes, being mixed with the water 
of dates, fhould be boiled for a little, and afterwards fome dates or 
dried grapes be thrown into it, in that cafe, provided the quantity 
thrown in be f{mall, and not fo much as is generally ufed to make 
Nabeez, it is lawful. It is otherwife, indeed, if the quantity be 
not {mall ;—in the fame manner as where a pot of the water of 
dates or raifins is mixed with the boiled juice. Still, however, the 
perfon who drinks it is not fubje&t to punifhment, becaufe its 
illegality is adjudged merely on principles of caution; and en- 
deavours muft always be ufed to avoid the infliction of puni/b- 
nent. 


Ir Khamr, or any other fpirituous liquor, be boiled until two 
thirds of it evaporate, ftill it is not lawful; for the illegality of it, 
which was previoufly eftablifhed, is not removed by boiling. 


Ti¥ke is no impropriety in fqueezing juice into pots or veffels. 
of a green colour, or of which the interior part has been varnifhed 
with oil. The reafon of this is, that formerly, in the infancy of 
the Muffulman religion, it was cuftomary to keep K4amr in fuch 
veffcls; and, on this account, when KAamr was rendered illegal, 
the prophet prohibited the ufe of them likewife, that the greater 
taution might be obferved. He afterwards, however, permitted the 
ufe of them, feeing that the veflels of themfelves did not render any 
thing unlawful. If, therefore, KAamr have been kept in thefe vef= 
fels, it is neceffary they be wafhed before they are applied to ufe. 

if 
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If a veffel be old, it becomes clean by three wafhings: but if it be 
new it can never be cleanfed, in the opinion of Mohammed; for then 
the wine penetrates, and makes a deep impreffion in it; contrary to 
the cafe of an old one. Aboo Y’oofaf holds that,it may be cleanfed by 
wafhing it thrice, and drying it after each wafhing.—Several have 
faid that, in the opinion of Aboo Yoofaf, the mode of cleanfing it 4s 
by filling it with water, and letting it remain for a fhort time; and 
then emptying it and filling it again; and fo repeating this procefs 


until the watcr poured out be perfectly pure; when thé veflel is 
clean. 


WHEN Khamr is converted into vinegar, it is then lawful, whe- 


ae .. be mide from 

ther it have been made fo by throwing any thing into it, (fuch as falt 
or vinegar,) or have become fo of itfelf. 

VINEGAR made of Khamr 1s not abominable. Shafer maintains 
that it is abominable; and that all vinegar obtained from AAsamr # 
by means of fome mixture ts unlawful.—With refpeat, however, to 
fuch as turn fo from Khamr of itfelf, he has given two different 
opinions. 

Wuen Khamr is changed into: vinegar, the veffel in which it is and 
contained becomes clean according to the quantity of the AAamr. ts ade bee 
With regard to that part of the veflel that was empty, feveral S°™** EMS 


have faid that it alfo becomes clean, as beng dependant on the 
other: but others have faid that, as it is battered over with dricd 
Khamr, it does not become clean until it be wafhed with vinegar, 
when it is immediately purified. In the fame manner alfo, if 
Kbamr be poured out of a veffel, and the veffel be then wathed 
with vinegar, it becomes (as lawyers have faid) inftantaneoufly 


It 
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with Ir is abominable to drink the dregs of Khamr, or to ufe it in comb- 

a ing the hair, as fome women do; for the dregs are not entirely void 

: of the particles of Khamr, and it is unlawful to apply any unlawful 
thing to ufe ;—-whence the illegality of ufing it in healing a wound, 
or applying it to a fore on the back of a quadruped.—lIt is alfo un- 
lawful to adminifter it to an infidel or an infant; and whofoever 
does fo is chargeable with the crime of it. In the fame manner, 
it is unlawful to give it to a quadruped to drink. — Concerning 
this point? however, feveral have faid that although it be unlawful 
to carry Khamr to a quadruped, yet if the animal, being brought 
to it, fhould drink of it, there is no impropriety;—in the fame 
manner as in the cafe of a dog and carrion; that is to fay, car- 
rion muft not be thrown to a dog; but if a dog be carried to 
where carrion is, he may, without any impropricty, be fuffered to 
Eat it. 


Ir 1s allowable to mix the dregs of Khamr with vinegar. In 
this cafe, however, it is required, that the vinegar be carried to 
the place where the dregs are, and be there mixed, for otherwifc it is 
unlawful. 


A person who drinks the dregs of A+amr without being intoxi- 
cated 1s not hable to punifhment. Sdafei is of a different opinion ; 
for in this cafe feveral of the particles of KLamr muft neceflarily be 
drank likewife. Our doctors, on the contrary, argue that as the dregs 
of Khamr are difagreeable to the palate, a little of it does not, by cons 
fequence, beget an inclination for more; and thus, being like other 
ftrong drinks, the drinking of a little, unlefs it be attended with ine 
toxication, js not punifhable. 


inje Rion AN injection of Khamr into the anus or penis is unlaw fil as 
"|. mem te ° * . ° 

being a benefit derived from an unlawful article. It is not, how- 

ever, 
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ever, puaifbable, a8 punifhment is inflicted only in the cafe of drink- 
mg it. 


Ir a perfon throw Khamr into foup, it is not then lawful for him 
to eat the foup, becaufe of its being rendered impure. Neverthclefs, 
# he eat it he is not liable to punifhment, for in this cafe the Abamr is 
as it were borled. 


IF a perfon knead flour with KAamr, in that cafe it is unlawful to 
eat the bread or pafte fo madc, as many of the particles of the Kbamr 
ftill remain in it. 


SECTION. 


Of boiling the Fuice of Grapes. 


In boiling the juice of grapes there are three principles.—The 
firft principle is, that whatever quantity may run over the pot from 
the agitation in boiling, or from the foaming of the juice, is not taken 
Into account, but is confidered as not having belonged to it; and the 
refidue is to be boiled until two thirds of it evaporate, in order that the 
remaining third may be rendered lawful. To illuftrate this:—fup- 
pofe a perfon inclined to boil ten cups of juice; in that cafe, if one 
cup be loft from its boiling over the pot, he muft boil the remainder 


until fix cups have evaporated and three remain in the pot, when it 
becomes law ful. 


HE 
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Tue fecond principle is, that if water be firft poured into the 
juice, and the whole be then boiled, and the water, on account of its 
fubtlety, be foon wafted, it is requifite that whatever remains after 
the evaporation [of the water] be boiled until two thirds of it be 
waited. If, on the contrary, the water and juice evaporate together, 
it is in that cafe requifite that the mixture be boiled until two thirds 
of the whole evaporate, that the remaining third may be rendered 
lawful; for here the third of the mixture of water and juice which 
remains becomes the fame as if, a third of the pure juice having re- 
mained, water had then been poured into it. To exemplify this: — 
fuppofe a perfon fhould mix ten cups of juice with twenty cups.of 
Water;—in that cafe, if the water purcly evaporate, the mixture 
muft be boiled until a ninth of it remain, which 1s equivalent to one 
third of the pure juice ;—whereas, if the juice and water evaporate 


conjunctly, the whole muft then be boiled until two thirds of it 
evaporate, 


Ir juice be boiled with fire*, at one or feveral different times, 
before it be incbriating or prohibited, it is lawful. If, alfo, the juice, 
being taken from the fire, fhould continue to boil until two thirds of 


it evaporate, it is lawful, as in this cafe the evaporation is the effect 
of the fire. 


Tue third principle is, in boiling juice, after part of it has eva- 
porated, and part has likewafe been poured out,—to know how much 
more muft evaporate, that the remaining part may be rendered law- 
ful;—and, in order to this, the following rule muft be obferved.— 
‘he quantity which remains after part has been poured out muft be 
multiplied by the third of the whole; and this fum being divided 
by the quantity which remains after part of it only has evaporated, 


* The common method of making ftrong drink, among the Afatics, is by fermenting 
she juice in the dun. 


the 
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the quotient is the quantity that is lawful. Thus, if a perfon boil 
ten cups of juice, and after one cup had evaporated, three cups more 
fhould be poured out; then three cups and one third (the third of the 
whole) being multiplicd into fix, the number which remains after 
the lofs of evaporation and pouring out amounts to twenty, and 
this fum being divided by nine, there remains two cups and two 
ninths ; the quantity which is lawful, when the reft has evaporated. 


Vor. IV. Zz HEDATA. 


( 170 ) 


H EF D AY A, 


BOOK XLVII. 


Of HUNTING. 


SECT. 1. 


Of catching Game with Animals of the Huntine Trine, /uch as 
Docs, Hawks, &c. 


he pen T is lawful to hunt with a trained dog, a panther*, a hawk, a 
to hunt wit 


sil animals of falcon, and in fhort with every animal of the hunter tribe that 1s 
thehunter = prained, IJtis related in the Fama Sagheer that game caught with a 


* Yuz.—It is an animal of the /opard or lynx fpecies, hooded and trained to catching 
game, nearly on the fame principle as the hawk. 


6 trained 
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trained amamal of the hunter tribe, whether bird or beaft, is lawful; ae that are 
but that, caught wath any other animal it is not lawful, unlefs when ia coe 
taken alive, and flain by Zabd2b. This doctrine is ettablifhed by a 

text of the Koran, in which mention is made of trained dogs. The 

term Kalb [dog] comprchends, in its general acceptation, every car- 

niverous animal, even to a tiger *. It 1s, however, related as an 

opinion of boo 2 gofaf, that tigers and bears are excepted, as neither 

of them hunt for others,—the tiger becaute of his tcrocity, and the 

bear becaufe of his voraciouinefs. Some of the kite tribe have like- 

wite been excepted becaute of their voracioufnefs; and the hog has 

been excepted becaute it is eflential filgh, and becaufe it is unlawful to 

derive any advantage from it. It is to be obferved that it is a condi- 

tion of the lawfulnets of game that the animal which takes it be of the 

hunter tribe, and trained ; and alfo that the matter let flip — the animal 

in the name of Gop; for it 1s Jo rclated in a trawtion of Aude, the 


fon of .Hatim 


THE fign of a dog being trained 1s, his catching game threc times Rules for af- 
without eating it; whereas the fign of a hawk being trained is, merely, Sr ""8 
her returning to her mafter, and attending to Ins call. Thefe figns are ae a 
adopted from Abdbolla Ibn Abafs. The body of a hawk, morcover, 
is not capable of enduring blows; but as, on the contrary, the body 
of a dog has this capability, a dog is therefore to be beaten until he 
defift from eating the game. Betides, one fign of being tramed is, to 
defift from that which cuftom and habit have made agrecable; and as 
it is the cuftom of a hawk to be wild and to fly from man, it follows 
that its paving attention to its mafter’s call, and fhewing no wildoets, 


is a fign of its being trained. With refpeét to a doz, on the contrary, 


* Arab. Afid; including ons, and every other creature of.the feline tribe, except the 
panther before mentioned. 


+ The expreffion, in the original, fignifies to fend off.—It here means the act of caffing 
‘-, hound or hawk, and hunting them at the game. 


Ln2 he 
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he is attached to man; but his cuftom is to tear and eat; and confe- 
quently, when he preferves game and does not cat it, it is a fign of 
his being trained.—It 1s to be obferved that the condition here recited, 
of a dog defifting, and not eating three times, is the doétrine of the 
two difciples; (and there is alfo one tradition from Haneefa to the fame 
effect ;)—and the rerfon of it is that, in lefs than three times there 1s 
a probability of the dog’s forbearance having proceeded from fatiety or 
fome fuch caufe; but that when he defifts from eating for three dif- 
ferent times, it is a proof that fuch forbearance has become a cuftom ; 
for this particular number of three is the eftablifhed ftandard for ex- 
periments, and for the difcovery of an evafion,—iu the fame manner as 
it is ufed in determining the period of an option. It is alfo recorded to 
have been adopted in the ftory of Mofes and Khizuir*; for Khizzir, 
upon the third inftance, faid, ‘* Now there is a feparation between 
‘* you and me.”’ Another reafon is that plurality is a fign of know- 
ledge; and as three is the fmalleft number of plurality +, it has there- 
fore been adopted as the ftandard. In the opinion of Haneefa, how- 
ever, as recorded in the Mad/oot, a training does not take place, fo 
long as the hunter does not conceive the animal to be trained ;—and 
he holds it improper to fix on the number three; becaufe the fixing 
on a particular number cannot be done by the forethought of man, but 
muft be regulated by the precepts of the facred writings; and as no 
precept has been iffued on this head, it is proper to contign it to the 
judgment of him who 1s beft acquainted with the matter, namely, 
the hunter. According toa former tradition, Haneefa holds the game 
of the third time to be lawful ;—whilft the two difciples maintain that 
itis not lawful, as the animal does not become trained until after the 
third time; and confequently the game of the third time is the game 


* This tory (of which an explanation was given to the tranflator) is probably the 
original of Parnell’s Hermit. 


t The Arabs, having a dual number, do not of courfe admit two to conftitute a 
plurality. 


of 
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of an untrained animal, and, as fuch, is unlawful ; this being like the 
act of a flave in the prefence of his mafter; in other words, if a flave 
perform any acts in the prefence of his mafter, fuch as purchafe or 
fale, and the mafter, feeing and knowing the fame, remain filent, the 
flave in that cafe becomes /icenced,—not only with refpeét to the act 
in queftion, but alfo with re{peé to every a& which he may after- 
wards perform ;—and fo likewile in the cafe in queftion. The reafon- 
ing of Hancefa is, that when the animal takes the game the third 
time, and inftead of cating preferves it, this argues it to have been 
trained at the time of taking the game, and confequently the game of 
the third time is the game of a frained animal.—It is otherwife in the 
cafe above cited, becaufe /tcence is a notification, and cannot take 
place without the knowledge of the flave; and the flave cannot ac- 
quire this knowledge until after he has performed the act, and his 
mafter remained filent. 


Ir a perfon let flip his trained dog, or his trained hawk, and at the 
time of letting them flip repeat the name of Gop, or omit it from 
forgetfulnefs, and the dog or hawk catch the game, and wound it fo 
that it dies, the game may in that cafe lawfully be caten.—Ilf, how- 
ever, he fhould wi/fully, and not from forgetfulne/s, omit the name 
of Gop, it is not then lawful to cat the game fo taken. It 1s men- 
tioned in the Zé4ir Rawdyet that the wounding of the game 1s a con- 
dition of its lawfulnefs, as it furnifhes the means of a Zabbah Istirdree. 
(The meaning of Zabbah Iztirdree has already been explained in treat- 
ing of Zabbab.) 


Ir a dog or panther eat any part of the game, it is unlawful 
to eat of fuch; but if a hawk eat part of it, it may lawfully be 
eaten.——The diftin@ion between thefe two cafes has already been 

xplained. 
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Ir a dog (for inftance) catch game {everal times without eating it, 
and afterwards catching game eat part of it, fuch game cannot lawfully 
be eaten, as the circumftance of the dog eating it isa proof that he bas 
not been properly trained. In the fame manner allo, the game which 
he may afterwards take is not lawful until he fhajl have been trained 
anew, concerning which the fame difference of opmion obtains as 
that already {ct forth concerning a traiming in the degianing. With 
refpect to the game previoufly taken by him, illegality does not attach 
to fuch parts of it as have been eaten, fince there the /udye.7 no longer 
remains; but with refpect to fuch parts as have not been preferved, 
(that is, have been left upon the plain,) they are unlawful according 
to all our doctors. As to what may have been preferved, (that is, 
what the hunter may have carried to his own houfe,) it is unlawful, 
according to Hanecfa. The two difciples s.aintain it to be lawful; 
for they contend that the circumftance of the dog eating at that time 
is no argument of his not having been previoufly trained, as an art 
may be acquired and afterwards forgotten. ‘The argument of Ha- 
nevfa, on the contrary, is that the dog’s eating of the game at that 
period is a proof of his never having been properly trained from the 


firft. 


Ir a hawk fly from its mafter, and remain for a while in a ftate of 
wildnefs and flight, and afterwards catch game, {uch game is not 
lawtul, as the hawk in that ftate is not ¢ra:aed; for the fign of being 
trained 1s to return to its mafter; and as it did not fo return, the fign 
no longer remains; whence it is confidered in the fame Itght as a dog 
which eats his game. 


Ix a dog cat the d/ood of his game, and not the //, the game is 
lawful, and capable of being eaten, as the dog has preferved it for his 
matter, which argues him to have been well trained, fince he eat snerely 
what was unfit for his mafter, and preferved what was fit for him. 


lr 


Boox XLVII. HUNTING. 


Ir a hunter, having taken the game from his trained dog, cut off or by « 


2 piece of it, and throw it to the dog, and the dog cat the fame, ftill 
the remaining part of it is lawful, as it is not then game; the cafe 
being, in fact, the fame as if a perfon were to throw to a dog any 
other kind of food. The Jaw is the fame where a dog leaps upon his 
mafter, and takes from him part of the dead game in his hands and 
eats it; this being fimilar to where a dog attacks his mafter’s goat, 
and kills it, which is no proof of the dog’s not being srasmed. 


' Ir a dog lay hold of game with his teeth, and having bitten off 
the part eat it, and afterwards catch the game and kill it, without 
eating any other part of it, the game is unlawful; becaufe upon the 
dog eating part of his game it becomes evident that he is not ¢ravned. 
If, on the centrary, he drop the part bitten off, and having purfued 
the game kill it and deliver it up to his mafter without eating any 
part of it, and having afterwards pafled by the part bitten off eat the 
fame, the game is lawful; for as, if the dog, under thefe circum- 
{tances, had eaten part of the body of the game in the hands of his 
mafter it would have beer. of no confequence, it follows that it ts, ¢ 
fortiort, of no confequence where he eats what was feparated from it, 
and unlawful to the mafter to eat. It is otherwite in the former cafe; 
becaute there the dog eat in the very a@ of hunting; and alfo, be- 


a piece oF t 
fife cut off 


~ 4 eb aa Oe 


Cafe of a dog 
biting of a 
piece in the 
puriuit of his 


caufe the tearing off a piece of ficfh with the teeth adinits of two ex- > 


planations ; for firft, this may be done with a view to devouring, 
and fecondly, it may be done with a view merely to weaken the ani- 
mal, in order the more eafily to catch it;—und the eating of the piece 
before catching the animal argues the firft of ie es as the eat- 
ing of 1 after catching and delivering the came to the hunter argues 


the fecond, wheace no inference can.be drawn that the dog 1s not 
trained. 


Ir a hunter take game alive which his dog had wounded, it is in- 
cumbent upon him to flay it according to the prefcribed form [of 
Zabbuh, | 
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Zabbah,} and if he delay fo doing until it die, it 1s then carrion ‘and 
incapable of being eaten. The law is the fame with refpec& to game 
taken by ahawk, or the like; and alfo with refpeé& to game fhot by 
an arrow. The feafon of it is, that in this cafe the hunter is capable 
of the original obfervance, namely, Zabbah Ikhtidree, before the oc-. 
currence of the neceffity for the /ubfitute, namely, Zabbah Ixtirdree; 


_and therefore the validity of the fubftitute 1s annulled. This law, 


however, fuppofes a capability in the hunter to perform the Zabéah 5. 
for where he takes the game alive, and 1s incapable of performing the 
Zabbah, and there exifts in the animal more life than in one whofe 
throat has becn juft cut, fuch game (according to the Zdbir Rawdyet) 
is not lawful. It is related, as an opinion of Haneefa and Aboo Yoofaf, 
that it is lawful; (and this opinion has been adopted by Shafei;) be- 
caufe the hunter is not in this cafe capable of the original obf{ervance, 
and is therefore in the fame fituation as a perfon neceflitated to ufe {and 
inftead of water, notwithftanding he be in fight of water. The 
reafon alleged in the Zahir Rawdyet is, that the hunter’s finding the 
animal alive 1s equivalent to his capability of performing the Zabbadh, 
fince it enables him to reach the throat of the animal with his hand. 
Hence he has, ina manner, the power of performing the Zadbdab, 
which he neglects. It is otherwife where only as much life exifts in 
the animal as in one whofe throat has been cut; becaufe it is then, in 
effect, dead,—whence it is that if, in that ftate, it fhould fall into 
water, it is not unlawful, any more than if it had fallen into water 
when actually dead, the dead not being a fit fubject for Zad6ah. Some 
of the learned have entered more particularly into this cafe, alleging 
that if the imability to perform the Zabéah arife from the want of an 
inftrument, it is not then permitted to eat it; and that if the inability 
arife from the want of time, in that cafe likewife it is not permitted 
to eat it, according to our doétors,—in oppofition to the opinion of 
Shafei. The argument of our doétors is, that when the animal is 
taken alive it is no longer game, becaufe the term game is applicable 
only to what ts w// and free; and that therefore the Zabéah Istiraree 
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is then of no effect. What is here recited proceeds on the fuppofition 
of the animal being taken alive, and of there being a poffibility of its 
continuing to live; for if there be no poffibility of its continuing to 
live, (as where its belly has been torn, and part of its entrails have 
come out,) it may lawfully be eaten without the performance of 
Zabbah, becaute the life that remains in it is equivalent only to the 
{truggling of an animal whofe throat had been cut, and is confequently 
of no effect ;—in the fame manner as where a goat falls into water, 
after having had its throat cut. 


Ir the hunter find the game alive, and do not take it from his dog 
till it be dead, and there have been fufficient time, after he found it 
alive, to perform the Zabsah, it is not in that cafe lawful to eat it; 
becaufe this is equivalent to an omiffion of the Zuddah, notwithftand- 
ing an ability to perform it. If, on the contrary, he had found it 
alive at a period when, if he had taken it, there was not fufficient 
time to perform the Zabbah, it is lawful. 


Ir a hunter lect flip his dog at game, and the dog take fome other 
game, the game fo taken is lawful. Mudh has taid that it is not 
lawful, fince the doy took this game without having becn Iet flip at it, 
as it was at another {pecific animal that the hunter Ict him flip. Our 
doétors, on the other hand, argue that the object of the hunter is 
mercly the acquifition of same; and all game is the fame to him. Be- 
fides, the fpecification of the particular animal is of no advantage, as 
it is impracticable to teach a dog to take that particular animal. 


Ir a perfon let flip a panther at game *, and the panther lie for a 
while in ambufh, and then catch and kill the game, it is lawful to 


* The Aynx or panther ufed in hunting is generally kept booded, and is conveyed from 
place to place upon a fort of Jitrer. Whenthe hunters have approached within fight of their 
game, they unhood the panther and caft off his chains, and he inftantly fprings at his prey, 
if within his reach, or if otherwife, practifes a variety of ftratagems to get near to it, 
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eat it; becaufe the lying in ambufh being with a view to catch the 
game, and not to take reft, does not of confequence terminate the 
4c of letting it flip. The fame rule alfo holds with refpect to a dog, 
when trained in the manner of a panther. 


Iv a dog be let flip at game, and take and kill it, and afterwards 
take and kill other game, both are lawful; becaufe the aé& of letting 
him flip continues to operate, and is not terminated until after the 
taking of the fecond game; this cafe being fimilar to that of a perfon 
fhooting at an animal with an arrow, which not only hits and kills it, 
but alfo hits and kills another. If, on the contrary, the dog, after 
killing the firft game, lie down upon the ground and reft for a long 
time, and then, fome other game pafling by, he rife up and kill it, it is 
not hiwful to eat that other game; becaufe when the dog lay down 
and took reft, he thereby determined the act of letting him flip, 
fince his fitting down was with a view to take reft, and not to deceive 
the game; in oppotition to what was before recited. 


Tr a hawk, being let flip [eaft off] at game, firft perch upon 
fomething, and afterw ards, going in queft of the game, take it and kill 
it, itis lawtulto catit. This, however, proceeds on the fuppofition. 
of the hawk neither tarrying long, nor with a view to reft, but merely 
a fhort time, and with a view to /urprise her prey. 


Fatramed hawk catch game and kill it, and it be not known 
Whether any perfon Ict her flip at fuch game, it is then unlawful to 
cat it; becaute in this cate a doubt exifts with refpeét to the /ettn 
ang game is not liwtul unlefs the animal which takes it be let flip 
at it. 


Ir game be /rang/ed/ by a dog, and not wounded, it is not lawful 
tocat it; becaute the wounding of it is a condition of its legality, ac- 
cording to the Zehir Razedyet, (as has been before mentioned ;) and 

this 
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this condition implies that where merely particular members of the 
game are broken by the dog it is not lawful to cat it. 


” 


Ir a trained dog be affifted in killing the game by a dog that is not 
trained, or by a dog belonging toa Magran, or by one upon which 
the invocation had been wilfully omitted, in that cafe the game is 
unlawful; becaufe two caufes are here united, namely, a caute of le- 
gality, and a caufe of illegality, and caution dictates a preference to 
the caufe of illegality. 


Any perfon not permitted to perform Zazd/ah (luch as an apoftate, 
or a perfon who wilfully omits the imvocatian) is the fame 
asa Magian with ref{peé to letting loofean animal of the hunter tribe. 


Ir a dog, without being let flip, fhould of himfelf purfue game, 

a Muffulman repeat the invocation, and then make a noite and 
ancite the dog to run fafter, and the dog catch the game, it ts in that 
cafe lawful to cat it. 


Tra Muffulman, having repeated the invocation, lect flip his dog at 
game, and the dog having purfued and caught the game, and thercby 
rendered it weak, let it go, and afterwards catch it a fecond time and 
kill it, it is in that cafe lawful to eat it;—and fo hkewife where a 
Muffulman \cts flip two dogs, and one of them renders the game weak, 
and the other kills it;—-and alfo, where two men let flip their dogs, 
(that is, each of them one dog,) and one of the dog. renders the 
game weak, and the other kills it. In this laft cafe, however, the 
game is the property of him whofe dog rendered it weak ; becaufe he 
deprived it of the quality of game, as he difabled it from running. 
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SEC T. IL. 


Of fhooting Game with an Arrow*. 


Game flain Ir a perfon hear a noife, and, imagining it to be that of game, 
an arrow, or let flip his dog or hawk, and in either cafe game 
ei randem On be killed, and it be afterwards difcovered that the noife did a¢tually 


ife, is law- proceed from game, it is then lawful to eat the game fo killed by the 
ful, provided : . 
the noife pro. afrow, dog, or hawk, whether it were the game of which the noife 
ceed from = was heard, or not; becaufe the object of the hunter was merely to get 
game, of whatever kind. This 1s according to the Zahir Rawdyct.— 
It is related as an opinion of 400 Y’o0/af, that a hog is in this cafe an 
exception ;—in other words, if it be afterwards known that the noife 
procecded from a hog, the game killed by the arrow, hawk, or dog, 
is not lawful; becaufe a hog is in an exceffive degree impure ;—-whence 
it is that no part of it is rendered allowable by hunting :—contrary to 
other quadrupeds, for of thofe the fkin, by their being hunted, is 
rendered lawful. Zfer has likewife excepted all thofe animals of 
which the ficfh is not fit for eating, inafmuch as the hunting of thefe 
is not with a view to render them lawful. 


Game fhot by Ir an arrow be fhot at a bird and hit other game, and the bird fhot 


an arrow . 

aimed atan- at fly away, without its being known whether it was wild or tame, 

ener av'mal the game is in that cafe lawful, becaufe the probability is that the bird 
was acu/done. If, on the contrary, an arrow be fhot at a camel, 
and hit game, and the camel having efcaped, it be not known whether 


it was a wild one or otherwife, the game in that cafe is not lawful, 


@ The title of this fection, in the Arabic verfion, is fimply Rama, fignifying the ufe of 
any miflile weapon whatever. baat 
au 
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becaufe the natural condition of a camel is that of tamenefs and at- 
tachment to man.—If, on the other hand, an arrow be fhot at fifth or 
Jocufts, and hit game, fuch game is lawful, in the opinion of 400 
Yoofaf, according to one tradition, inafmuch as it is game: but accord- 
ing to another tradition it is unlawful; becaute hunting is equivalent 
to the performance of Zabbah, which is not requifite with refpect to 
fifhes and locutfts. 


Ir a perfon, hearing a noife, and imagining it to be that of a man, 
fhould in confequence fhoot an arrow, and hill game, and it be after- 
wards difcovered that the noife proceeded from the game, in that 
cafe the game fo killed is lawful; becaufe, when it actually proves 
to be game, the imagination of the perfon who fhoots is of no con- 
fequence. 


Ir ahunter, upon fhooting his arrow, repeat the invocation, and 
the arrow wound and kill the game, it 1s lawful to cat its becaufe 
the fhooting of an arrow along with the invocation, and the wounding 
of the animal, is equivalent to the performance of Zubbah. Never- 
thelefs, if the animal be taken alive, it is incumbent to flay it by Zud- 
6ah, as has been already fet forth in the firft fection. 


Ir an arrow hit game, and the game fly away with the arrow 
until it difappear, and the hunter go in fearch of it, and find it dead, 
it is in that cafe lawful to eat it. If, on the contrary, he fhould nos 
follow or goin fearch of it, and afterwards happen to find it dead, it 1s 
not in that cafe Jawful; becaufe it is rclated that the prophet held it 
abominable to eat that game which difappeared from ihe fight of the 
bowman; andalfo, becaufe there is a poffibility that it may have died 
from fome other caufe. 


Ir the hunter above mentioned find another wound in the game 
befides that of his arrow, it is not lawful to cat it, notwithflanding he 
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may have continued in the fearch of it until he found it; becaufe in 
this cafe two caufes are conjoined,—one of illegality, namely, the 
other wound,—and one of legality, namely, the wound of his arrow; 
and it is the eftablifhed cuftom to give the preference to the caufe of 
illegality. Morcover, caution is eafily obferved in this cafe, as it 1s 
an uncommon one. All that has been above recited relates to the fhoot- 
ing of an arrow; but it is equally applicable throughout to the letting 
flip of a doc, or fo forth. 


lr a perfon fhoot at game with an arrow, and hit it, and it fall 
into water, or upon the roof of a houfe, or fome other eminence, 
and afterwards upon the ground, it 1s not lawful to eat it; becaufe 
the animal is in this cafe a Mootradeva, the eating of which is pro- 
hibited in the Koran; and alfo, becaufe there is a fufpicion that the 
death may have been occafioned by the water, or by the fall from the 
eminence, and not by the wound *, 


IF a water-fowl be wounded, and the member wounded be not 
a part under water, it ts lawful,—whereas, if it be a part under water, 
it is not lawful, in the fame manner as a /and bird, which being, 
wounded falls into water. 


GaMe hit [ftunned] by an arrow without a fharp point is unlawful, 
as it 1s fo recorded in the traditions. It is to be obferved, moreover, 
that the wounding of game is a condition of its legality; becaufe a 
Labbah Iztirdree cannot otherwife be cftablifhed,—as has been already 
mentioned * 


* Amidft fuch a mafs of frivolous abfurdity, the tranflator thinks it unneceflary to offer 
any apology for the omiffion, in this place, of a long difcuffion ftill more futile than any 
thing which has gone beture. 


4 From this, and various preceding paflages, it appears that it is requilite to draw blood 
in order to the rendering game lawful. 


2 GAME 
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Game killed by a bullet from a crofs-bow is not-lawful, as this 
miffile dues not wound, and is therefore like a blunt arrow. A f/ene, 
alfo, is fubje&t to the fame rule, as it does not wound ;—and game 
is alfo unlawful when killed by a great heavy fone, notw ithitanding 
it be fharp; becaute there is a probability that the game may have died 
from the weight of the flone, and not trom the fharpnets of it. Tf, 
however, the ftone be fharp, and not wetzhty, the game killed by it 
is Jawful, as it is then certain that it mutt have died in confequence of 
a womed from it. 


Game killed by a fmall pebble flone, and of which no part has 
been cut by the ftone, is not liwful, becaufe in this cafe the game 
is bruifed and not wougided. If, alto, game be beaten by a flick or 
piece of wood until it dic, it 1s not Liwrul, as the death as then oc- 
cafioncd by the ceve/7 of the fick or pices of Wood, and not by any 
avound: yet if, in this cafe, the flick or picce of wood, becaute of 
their fharpnets, occation a wound, there i. no impropricty in eating 
the came, as the ftick and piece of wood are then equivalent toa 
{word and fpear. The general rule, in fhort, in thefe cates, as that 
when it is known with certainty that the death of the game was oc- 
cafioned by a wound, it is lawful food; but unlawful where the death 
is known with certainty to have been occationed by a érisfe, and not 
a wound; and that, in cafe of the exiftence of a doubt, (that is, 
Where it is not certainly known whether the death was occafioned by 
a bruife or by a wound,) it is then alfo unlawful, from a principle of 
caution. 


IF a perfon throw a fword or a knife at game, and the game be 
ftruck by the Lande of the fword, or the dack of the knife, it is not 
lawful; whereas if ftruck by the edge, aud wounded, it is lawful. 


Ir 
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Ir a perfon cut off the head of a goat, it is lawful to eat it, as the 
jugular veins have been cut through; but it 1s neverthele{s abominable. 
If, however, a perfon perform this action by beginning with the {pine, 
fo as to occafion the death of the animal before the jugular veins be 
cut, it is not lawful: but it is lawful if the animal do not die until 
after the jugular veins are cut. 


Game killed by a Afuzian, an apoftate, or a worfhipper of images, 
is not lawful, becaufe they are not allowed to perform Zabdah, (as 
has been already explained in treating of that fubje&t,) and Zabdah is 
a condition of the legality of game. It is otherwife with refpect to a 
Chriflian or a Few, becaufe, as their performance of a Zabbah Ikhtiaree 


is lawful, it follows that their performance of a Zabbah Iztiraree mutt 
alfo be lawful. 


Ir a perfon fhoot an arrow at game, and hit it, without rendering 
it fo weak as to prevent it from running, and in that ftate another 
perfon fhoot at it, and kill it, the game is the property of the fecond 
hunter, becaufe he was the perfon who took it, and the prophet has 
fad, ‘* Game belongs to him who takes it.” If, on the contrary, the 
firft hunter render it too weak to run, and another perfon then kill it, 
it 1s in that cafe the property of the firft hunter. Neverthelefs, he 
mutt abftain from eating it, as there is a probability that it may have 
dicd in confequence of the fecond wound; and as it had not the 
power of running after the firft wound, it ought to have been flain by 
a LZabbab Ikhtidree, no regard being, in fuch an inftance, paid to the 
Zabbah Istirdree, in oppotition to the former cafe.—This prohibition, 
however, againft cating the game, procceds on the fuppofition of its 
being in fuch a condition as to induce us to believe the continuance 
of its exiflence poflible; fince under thefe circumftances its death is 
referred to the fecond fhot: but if the firft wound be fuch as to 
render the continuance of its exiftence impoffible, (as if it have as 


little 
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little life in it as an animal with its throat cut, having, for in- 
ftance, had its Aead cut off,) in that cafe it is lawful to eat it, as 
its death is not then referred to the fecond fhot, it being at that 
period in a ftate equivalent to annihilation. If, however, the firft 
wound be fuch as to render the furvival of the game impoffible, and 
there neverthelefs be more life in it than in an animal with its throat 
cut, (asif, for inftance, it be capable of living one duy,) in that cafe, 
according to Ab6o Voofaf, it is not rendered unlawful by the fecond 
fhot, becaufe fuch a deerce of life (in his opinion) is of no effect; but 
according to Mohammed it is unlawful, as fuch a degree of life (in his 
npinion) 1s of 


In the foregoing cafe, the fecond hunter is refponfible to the firft 
for the value which the game bears after receiving the fift wound; 
becaufe he [the fecond hunter} has deftroved game the property of the 
firft hunter, (who became the proprictor of it in confequence of his 
wounding it, and thereby incapacitating it from running ;) and the 
game is, by fuch wound, rendered defecfive 5 and in all cafes of re- 
{fponfibility for deftru€tion of property a regard is paid to the éime 
of the deftruction. The compiler of the Hedéya remarks that in this 
cafe there is a diftinction ;—in other words, refponfibility takes place 
Where it is known that the game in queftion died in confequence 
of the fecond wound; (that is, where the wound of the firft hunter 
was fuch that the animal lived after it,—and the wound of the fecond 
hunter fuch as to deftroy the exiftence;) and the fecond hunter is 
accordingly refponfible for the value of the game, in its wounded and 
defedirve, not in its unwounded and perfecl ftate; in the fame manneg 
as where a perfon kills the fick flave of another. If, however, it be 
known that the game died in confequence of the firf/ wound, or if it 
be uncertain of which wound it died, Mohammed has faid, in the 
Zecadit, that it is incumbent upon the fecond hunter, firft to pay a 


compenfation for the damage he may have occafioned to the game by 
Vor IV. Bh the 
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the wound; and, fecondly, to pay a compenfation for half the value 
which the game bore after receiving both wounds ; and, thirdly, to 
pay a compenfation of half the value of the flefh. The reafon for the 
firft compenfation is that the fecond hunter, having occafioned a 
damage to an animal which was the property of another, is bound,. 
ui the firft inftance, to make good the amount of that damage. The 
rcafon for the fecond compenfation is that, as the animal died of both 
wounds, the fecond wound muft have been the immediate caufe of its 
deftruction ; and as it was at that time the property of another perfon, 
it is incumbent upon him to make a compenfation for Saf the value 
which it bore after receiving both wounds, as the firft wound did 
not procced from him. (With refpect to the damage occafioned by 
the fecond wound, having paid it before, he is not required to pay it 
again.) The reafon for the third compenfation is that, as the game, 
after receiving the firft wound, was in fuch a ftate as to have rendered 
it lawful by a Zabbah Ikhtidree, if it had not received the fecond 
wound, it follows that the fecond hunter, in confequence of the 
fecond wound, did render unlawful half of the flefh with refpect to 
the firft hunter. He is only required, however, to pay a compenfa-~ 
tion for one balf of the fleth, as he paid the other half before, inaf- 
much as he paid half the va/ae, which included the fleth. 


Ir, inftead of two perfons fhooting the game, one perfon fhoot 
the fame game fw, the law is then the fame with refpect to the 
illegality of the game as when it receives two wounds from two dif- 
ferent perfons;—this being fimilar to where a perfon, having fhot 
Fame spon any eminence, and rendered.it weak and feeble, afterwards 
fhoots it a fecond time, and brings it to the ground,—in which cafe 
the game fo killed is unlawful, inafmuch as the fecond wound is the 
caufe of illegality; and fo alfo in the cafe in queftion. 


Tue 


Boox XLVII. HUNTING, 187 


Tue hunting of every fpecies of animal is lawful, whether they All 
be fit for eating or otherwife; becaufe the legality of bunting has been 
abfolutely declared in the Koran without reftritiing it to animals fit 
to cat. Another reafon is, that the hunting of animals not fit for eat- 
ing may procecd cither from a defire to obtain their fkin, their wool, 
or their feathers, or from a wifh to exterminate them on account 
of their being mifchievous oc hurtful; and all thefe motives are 
Jaudable, 


b 2 FWEDAT A. 


HF KE DB A XY A. 


BOOK XLVIII. 


Of RAHN, o« PAWNS. 


Chap. I. Introductory. 


Chap. Il. Of Things capable of being pawned; and of Things fog 
which Pledges may be taken. 


Chap. III. Of Pledges placed in the Hands of a Truffee. 


Chap. IV. Of the Power over Pawns; and of Offences committed 
by or upon them. 


CHAP. 


Crap. I. PAWN 5S. 


C H AP. I. 


R4 HN literally fignifics to detain a thing on any account what- pefnition of 


ever. In the language of the LAw it means the detention of a 
thing on account of a claim which may be anfwered by means of that 
thing; as in the cafe of debt.—This practice is lawful, and ordained; 
for the word of Gop, in the Koran, fays, ** Give AND RECEIVE 
‘¢ pLEDGES;"—and it is alfo related, that the prophet, in a bargain 
made with a Yew for grain, gave his coat of mail in pledge for the 
payment.—Befides, all the doctors have concurred in deeming pawn 
legal; and it is, moreover, an od/gatory engagemcnt, and confe- 
quently lawful, in the fame manner as daz/. 


Contracts of pawn are eftablifhed by declaration and acceptance, 
and are rendered perfect and complete by taking pofieffion of the 
pledge.—-Several of the learned have faid that the contract 1s complete 
immediately upon the declaration; for as it is a deed purely vo/un- 

it therefore obtains its completion from the voluntary agent 
alone; as in cafes of gift and alms. The feizin of the pledge 
is, neverthelefs, abfolutely requifite to the obligation of the deed, as 
fhall be fhewn in its proper place. Musk has {aid that a contract of 
pawn become valid and binding immediatcly upon the concurrence of 
the parties; becaufe they relate to the property of both, and are con- 
fequently fimilar to fale-—One of the arguments advanced by our 
doétors 1s, the text of the Koran, as above quoted; and another ar- 
gument 1s, that as the act of pledging is purcly voluntary, (whence it 
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is that there is no, compulfion on the pawner towards the act,) it muft 
therefore be effectually concluded, in the fame manner as in the cafe 
of legacics;—and a contraét of pawn can only be effectually con- 
cluded by the feizin, in the fame manner as a legacy 1s effectually con- 
cluded by the tcftator dying without having receded from his bequeft. 
It is to be obferved, that if the depofitor relinguifh the pledge to the 
pawnec, his fo doing is equivalent to an acceptance; in other words, 
his not obftructing the pawnee from taking poffleffion of the pledge is 
equivalent to actually invefting him with the poffeffion, and isa 
fufficicnt proof of his having fo done. This is recorded in the Ziaur 
Rawayet; and the reafon of it is, that as the feizin of the pledge 1s 
fantioned in virtuc of the agrcement, it therefore refembles the feizin 
ofa thing fold, It is recorded from boo Yoofaf, that the feizin of a 
moveable pledge can only be accomplifhed by the laying hold of, and 
removing it, not by the pawner’s merely relinquifhing it, as above 
mentioned; for the feizin of a pledge is an occafion of refponfibility 
from the frfi, iv the fame manner as ufurpation. The former is, 
however, the better opinion. 


Upon a perfon receiving a pledge which is diftinguifhed and de- 
fined, (that is, unmixed and disjoined from the property of the depo- 
fitor,) the acceptance being then afcertained, the contract is com- 
pleted, and confequently binding. (Until, however, the feizin 
actually take place, the pawner is at full liberty either to adhere to, 
or recede from the agreement, as the validity of it refts entirely upon 
the {ceizin, without which the end and intention of a pledge cannot be 
aniwered.) Upon the pledge, therefore, being delivered to the 
pawnee, and his taking pofletfion of the fame, he becomes anfwerable 
in cafe of its being deftroyed in his hands. Shafei maintains that a 
pledge being a fruff in the hands of the pawnee, if it be deftroyed ir 
his pofleflion fill he does aot on that account forfeit his due; becaufe 
it 1s recorded in the traditions, that ‘* no pledge /bull be diftrained 
‘6 for debt, and the pawner fhall be liable for all rifks,” meaning, 

7 (according 
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(according to Shafet,) that if the pledge be deftroyed, {till the debt is 
not annulled on account of any refponfibility arifing therefrom ;—and 
further, becaufe a pledge being mercly a tefimony, the lofs of it does 
not annul the debt, feeing that a debt ftill exifts after the lofs even of 
a written bond; the reafon of which is, that the ufe of taking fuch a 
teftimony is to add greater fecurity to the pawnee's debt; and there- 
fore if, from the decay or deftruction of the pawn or teftimony, the 
debt of the pawnee were cancelled, it would be oppofite to the {pirit 
of the agreement, fince it would admit a poflibility of the pawnec’s 
right becoming extinguifhed, a thing repugnant to confervation and 
fecurity. The arguments of our doctors upon this point are twofold.— 
Frrst, a tradition of the prophet, who once decreed the claim of a 
pawnee to be annulled, on account of the death of a horfe which he 
had in a pledge; (although, indeed, feveral of the learned, in their 
comments on this tradition, have remarked, that it was made at a 
time when the value of the horfe could not be afcertained.)— 
SECONDLY, all the companions of the prophet, ‘and their followers, 
have declared a pledge to be a fubje&t of refponfibility; that is to fay, 
that if it decay in the hands of the pawnee, he fuftains the lofs.— 
With refpeét, morcover, to the affertion of Shufci, that ‘* a pledge 
‘* isa truft,” itis inadmiffible, as being in direct contradiction to the 
concurrent opinion of the companions above-mentioned. With re- 
{pect, alfo, to the tradition adduced by him as an argument, the real 
meaning of it is, ‘that a pledge cannot be completely {eized, fo as to 
‘* render it the abfolute property of the pawnce, in the room of his other 
‘* claim,” an explication which Koorokhee has tran{mitted to us, a» de- 
livered by former fages.—As, moreover, the pawnce is ertit/ed to take 
poffeffion of the pledge as a fecurity for his claim, and to detain it, 
(for Rabn, in its literal fenfe, fignifies detention,) it ncceffarily fol- 
lows that a pledge is not a truft.—In fhort, in the opinion of 
our doctors, a contract of pawn requires that the pledge be continu- 
ally detained in the hands of the pawriec in licu of his debt, in this 
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way, that it remain in his poffeffion as a fecurity for the fulfilment of 
his claim;—whereas, in the opinion of Shafez, the claim of the 
pawnee is connected with the /us/lance of the pledge, as a /atisfacison 
for his claim,—in this way, that he may fell it, and thereby obtain a 
Jitcharge,—it being until fuch fale a truft repofed in him, and the 
property of the depofitor ;—and agreeably to thefe different tenets 
deveral cafes occur concerning which there is a difagreement between 
our dogtors and Shafei :—for inftance,—if the pawner be defirous of 
refuming his pledge for a fhort time, that he may enjoy the ufe of it, 
(asin the cafe of taking milk from a cow, or fo forth,) he is not fo 
allowed, according to our doctors, unlefs by the confent of the 
pawnee, as the object of the agreement of pawn (namely, a conflant 
poffefion) would by that means be entirely defeated,—whereas, ac- 
cording to Shafei, a pawner may even forcibly take back his pledge 
for a temporary enjoyment of the ufe, nor can he be prevented from 
this; becaufe (in his opinion) a pledge may be fold conformably to 
the nature of the- agreement; and the refumption of it towards 
an enjoyment of the ufufruét cannot be confidered as a fubverfion 
thereof.— (More cafes of this kind fhall be exhibited in the fequel.) 


A CONTRACT of pawn is not valid unlefs oppofed to a debt due at 
that time; for the end of fuch contra& is to eftablith poffeffion in order 


to the obtaming of payment; and the obtaining of payment prefuppofes 
an obligation of debt. 


A PLEDGE is infured in the poffeffion of the pawnee * to whatever 
is the fmalleft amount,—the debt of the pawnee, or the value the 
pledge bore at the time of its being depofited. Thus if a pledge equi- 
valent fo the amount of the debt perifh in the pawnee’s hands, his 
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claim is rendered void, and he thereby, as it were, obtains a com- debt owing to 


plete payment. If, on the contrary, the value of the pledge exceed 
the amount of the debt, the excefs is in that cafe confidered as a tru/f, 
and the whole of the pawnee’s claim is annulled, on account of the 
decay of that part of the pledge which is equivalent to the amount 
thereof; and the remainder [the excefs,] as being held in truft, is 
not liable to be compenfated for, aud confequently the pawner fuftains 


the lofs of it. If, on the other hand, the value of the pledge be efi _ 


than the debt, the pawnee forfeits that part of his claim only which is 
equal to the value of the pledge, and the balance, or excefs, muft be 
paid to him by the pawner. Ziffer maintains that a pledge 1s liable to 
be compenfated for according to its value;—whence if a pledge of the 
valuc of one thoufand five hundred dirms at the time of delivery be de- 
ftroyed, and the debt of the pawnee be one thoufand dirms, the 
pawner has 2 claim upon the pawnce for the difference, namely, five 
hundred a@rms.—His arguments upon this point are twofold.—F irsr, 
a faying of Alec, ** The pawner and pawnee fball mutually reflore to 
“© cach other the excefs, whether the pledge exceed in value the debt, or 
‘* the debt the pledge.’"—Seconpiy, the amount in which the pledge 
exceeds the debt being (as well as the fum equivalent to the debt) 
given in pledge, the excels is of confequence a fubje&t of refponfibility 
as much as that part which is equivalent to the debt. Hence, when 
the debt is annulled, a reftitution muft be made of the furplus. The 
opinion of our doftors upon this fubjcét is adopted from Omar Farook, 
and Abdoolla-Ibn Mafaood. They, nioreover, argue, that as the 
pledge was taken poffeffion of purely for the purpofe of obtaining 
payment it is therefore a fubjedt of refponfibility only in that degree of 
value from which the payment of the debt might have been made, as 
in the cafe of a rea/ payment, the furplus being pawned merely frons 
neceffity, (as it was impoffible to have pawned the exuc? value of the 
debt,) and therefore not demanding reftitution.—With refpect, alfo, 
to the faying of Ale, (as quoted by ai) the meaning of it is, that 
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the parties fhall mutually return the excels, in cafe of fae, (that is to 
fay, if the pawner fe the pledge,) not in cafe of defirudtion, for 
he has elfewhcre declared the furplus to be held by the pawnee. 
i truff. 


if is lawful for the receiver of a pledge to make a demand of his. 
debt, and even to imprifon the pawncr in cafe of refulal; becaufe the 
claim fill exifts after the receipt of the pledge, which 1s not confi- 
dered as a fulfilment, but merely asa prefervatrve of it. ‘The pawnee, 
therefore, is not prohibited from making the demand; and if the 
circumftance of the evafions and delays: of the pawner be made 
known to the Kuszee, he muft imprifon him, as has been formerly 
explained *. 


WHENEVER a pawnec demands payment of his debt, it is requifite 
that the Kdzee order him firft to produce the pledge; becaufe as he 
poflefies that for the purpofe of obtaining payment, it is not lawful for 
him to take his duc at the fame time that he retains poffeffion of the 
pledge, which he holds as a fecurity ; fince if, in fuch cafe, the pledge 
were to perifh in his hands, a dowhle payment would be induced, 
which is inadmiffible. And when the pawnee fhalt have produced 
the pledge, the Kazee muft order the depofitor firft to difcharge the 
debt, in order to afcertain the pawace’s nght, in the fame manner as 
the right of the pawner is afcertained, to the end that both may be 
sieced upon an equal footing; as in the cafe of bargains, where 
the feller having produced the goods, the buyer then lays down the 
purchafe-money. , 


Tr the pawnee demand payment in a city different from that wherein 
‘the contra&t of pawn was concluded, and the pledge be of fuch a 


4 


* In treating of the duties of My Kazee. (See Vol. II. p. 624.) 
nature 
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nature as neither to require charge of carriage or expence, the fame 
rules which have been laid down in other cafes hold good in this; as 
the place for the iurrender of a pledge of this kind being entirely im- 
material and inditfcrent, the doctors have therefore afligned no parti- 
cular rules or conditions regarding it. If, on the contrary, the pledge 
be of fuch a nature as to require carriage and charges of removal, the 
pawnec 1s not defired to produce it; for fuch a requitition would necef- 
fanily oblige him to have it carried from place to place. It 1s, more- 
over, incumbent on him to relinquith the pledge to the pawner, and 
to allow him to refume it; but he is not required to remove it from 
one place to another, as that would be a lofs to him which he had not 
ftipulated. 


Ir the pawner empower the truftee* to fell his pledge, and he 
fell it accordingly, either for ready money or on credit, it is lawful, 
the power of the pawner to fell it being indifputable. If, therefore, 
the pawnee afterwards demand payment, he is not defired to produce 
the pledge, as that, in fuch cafe, is not in his power.—The fame rule 
alio holds where the pawnee, at the inftance of the pawner, having 
fold the pledge, doe» not poflefs himfelf of the purchafe-money ; for 
then the Kdzee may compel the pawner to difcharge his debt, without 
requiring the pawnee to produce the pledge, which, becaufe of 
ats having been fold at the defire of the pawner, has become converted 
énto a d&bt,—wherefore the pawner himtelf did, as it were, pawn the 
purchafe-money, (that is, the debt.)—If, on the contrary, the 
pawnee poets himfelf of the purchafe-moncy, he muft in that cafe 


® Arab. Adil; meaning (literally) an upright perfon,—one in whole hands the parties 
mutually agree that the pledge fhall remain until it be redeemed. The tranflator fub- 
ftivutes the term truffle throughout this book, because (although stot the literal meaning 
of Adil) i beft expreffes the fenfe of the author. 
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be required to produce it upon demanding his debt; for as the money 
is a commutation for the pledge, it is therefore a fubftitute for it. It 
is to be obferved, however, that in the above cafe the pawnee has 
a right to the poffeffion of the purchafe-money; for as he himfelf 


made the fale, the rights of the contract confequently appertain to 
him. 


In the fame manner as the pawnee is required to produce the pledge 
when he is about to receive payment of his debt in full, he is alfo re- 
quired to produce it when he receives part payment, provided the 
term ftipulated be expired; becaufe his thus producing it can be of no 
prejudice to him, whilft at the fame time it ferves to diffipate any ap- 
prehenfion of the lofs of the pledge which may have arifen in the 
mind of the pawner. The pledge, however, is not to be reftored 
until a complete difcharge be made. If, alfo, the pledge fhould have 
been fold by the pawnee, and the purchafe-money taken poffeffion of 
by him, he is required to produce fuch purchafe-money upon demand- 
ing payment of his debt, or of part of it, in the fame manner as he is. 
required to produce the pledge itfelf, in cafe of its being extant, as 
the purchafe-money is a fubftitute for the pledge. 


. Ira perfon thould, by mifadventure, kill a pawned flave, and the 
magiftrate decree the value of fuch flave to be made good by the Aé:/as 
of the flayer within the term of three years, the pawner muft not be 
compelled todifcharge the pawnee’s debt until he [the pawnee] fhall 
have produced the full value of the flave; for, im this cafe, the value 
is a fubftitute for the flave who was in pawn; -and it is confequently 
incumbent on the pawnee to produce the whole of his value, in the 
fame manner as he is required to produce the whole pledge where it is 
extant. Here, moreover, the pledge has not become converted into 
value by any act of the pawner;—whereas, in the cafe formerly ftated, 
(namely, where the pawnee fold the pledge at the defire of the 

pawner 
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pawner without poffeffing himéfelf of the purchafe money, ) the pledge 
was converted into debt by the aé& of the pawner, fince he invefted 
the pawnee with a power of difpofal. There is confequently an ef- 
fential difference between thefe two cales;—-whence it is that, in the 
prefent inftance, it is incumbent on the pawnee to produce the value 
received for the flave, whereas, in the former cafe, he is not required 
to produce the pledge, nor yet its price, as of that he had never re- 
ccived pofleflion. 


Ir the pawner deliver the pledge into the hands of a sruffee, order- 
ing him, at the fame time, to refign it in charge to fome one elfe 
than the pawnee, and he accordingly do fo, in that cafe the pawnee 
is not required to produce the pledge upon demanding payment of his 
debt, for this is rendered impoffible, from its not having been in- 
trufted to his care, but to that of another.—If, alfo, the truftee, 
having committed the pledge into the hands of one of his relations, 
fhould then abfcond, and the perfon to whom it was given acknow- 
ledge, upon its being demanded from him, that ‘* he had indeed re- 
** ceived it in truft, but was ignorant of the real proprictor,” the 
pawner may be compelled to difcharge his debt, without the pawnee 
being required to produce the pledge, as he had never reccived it;— 
(and the fame rule alfo holds, where the truftee abfconds, carrying 
the pledge along with him, without its being known whither he is 
gone. )—If, on the other hand, the truftee deny the goods eneaiied 
to him to bea pledge, afferting that ‘* they are his own property,” 
the pawnce cannot take any thing from the pawner until the contrary 
be proved; becaufe the denial of the truftee is tantamount to a deftruc- 
tion of the pledge; and when a pledge is deftroyed, the pawnee is 
confidered as having received payment of his debt, after which he is 
no longer at liberty to claim it. 
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I 
The pawner Ir the pawner demand a reftitution of the pledge with a view to 
cept it, and thereby pay off his debt, flill it is not incumbent on the 
pledge onthe nawnee fo to do, as the contract of pawn requires that the pledge be 
plea of jelling ; : : 
it for the di” continually detained in the hands of the pawnee until fuch time as his 
of tit debt be paid.—If, alfo, the pawner difcharge the debt in part, ftill it 
remains with the pawnee to keep pofleffion until he fhall have received 
payment of the balance: but whenever a complete payment is made, 
the pawnee mutt be directed to reftore the pledge to the pawner, as 


thé obftacle to his fo doing no longer exifts, the claimant having ob- 


tained his due. 


The pawnee Ir, after the difcharge of the debt, the pledge fhould be deftroyed 
a ee with the pawnee, he muft return the money he received in payment; 
for as, upou the pledge perifhing in the hands of the pawnee, he ap- 

wifi, Pears to have received payment in virtue of his previous poffeffion of 
it, he therefore appears to have taken payment fwice, and confequently 

muft return what he has received. In the fame manner, if the pawner 

and pawnee fhould, by mutual confent, diflolve the contract of 
pawn, the pawnee may, neverthelefs, keep poffeffion of the pledge 

until {uch time as he receive payment of his debt, or exempt the 


ands, 


puwner therefrom. 


The contrat A CONTRACT of pawn is not rendered void until the pawnee 
‘ di : é ro] e 
vn imi! ‘Feftore the pledge to the pawner, according to the prefcribed mode of 
the ledge be annulment. 

req. 


reft 
Ir the pledge perifh in the hands of the pawnee, after the parties 
have in concert diffolved the contraét, his debt is in that cafe con- 
the pledge, fidered as dilcharged, provided the value of the pledge be adequate to 
it, the agreement being ftill held in force. 


The debe is 
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Ir is not lawful for the pawnce to enjoy, in any thape, the ufu- 
fruct of the pledge.—If, therefore, a flave be pawned, the pawnee 
muit not employ him in fervice; if a houtc, he muft not dwell ia it; 
and if clothes, he muft not wear them ;—for the right of the pawnce 
is in the poffefion, not in the w/e.—Neither is a pawnee authorized to 
fell the pledge, uniets at the defire of the pawner. 


A PAWNEE is not permitted to Iet out, or give the pledge in loan; 
for as he is himfelf prohibited from enjoving any ufe of it, he cone 
fequently is not authorized to confer the power of enjoyment upon 
If, therefore, he do fo, it eftablithes a trantgreflion: but a 
tranfgreffion docs not occation a difiel ution of the contract. 


another. 


A PAWNEE may cither watch over the pledge himfelf, or he may 
devolve the care of its prefervation upon his wife, child, or fervant, 
provided they be of his family. If, on the contrary, he commit the 
care of it, or refign it in truft, to one who is not of his family, he 
becomes the tecurity, and the perfon to whom he gave it the fecondary 
fecunty. Concerning this, however, there is a difference of opmion 
between Hluneefa and his two difciples; for be does not confider the 
other perfon to be a fecondary fecurity; whereas they have declared it 
to be in the option of the pawner to make whomfoever he may pleafe 
the fecondary iccurity. 


IF a pawnee commit any tranfereffion * with refpeet to the pledge, 
he muit make reparation to the whole amount of the value; in the 
fame manner as ina cafe of ufurpation; for the amount in which the 
value of the pledge exceeds the debt is a truft; and a tranfgreffion 
with refpeét to a truft, rendérs the perfon who commits it liable to 
mak: complete reparation. 


® Such as converting it to his own ule, dsc. (as prohibited above. ) 
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Ir a perfon pledge a ring, and the receiver put it on his little 
finger, and it be afterwards loft or deftroyed, he is refponfible, as he 
has tranfereffed in making ufe of the pledge inftead of ufing means for 
its prefervation ;—and, in this cafe, the right or left hand is indiffer- 
ent, there being no uniform cuftom of wearing a ring invariably upon 
either.—If, on the contrary, the pawnee wear the ring upon any 
other than his /#¢/e finger, this is not confidered as an enjoyment of 
ufe, but as a means of prefervation, as it 1s contrary to the cuftomary 
mode of wearing a ring.—So likewife, if the pawnee wear a fheet 
(which he has 1eceived in pledge) after the cuftomary mode, he is 
refponfible for it; whereas, if he fpread it over his fhoulders, he is 
not refponfible. 


IF a perfon pawn two or three {words, and the pawnee fling them 
over his fhoulder, then, provided there be only ¢wo, he becomes re- 
{ponfible for their value in cafe of their lofs, but not if there be three; 
the reafon of which is, that amongft warriors it is a frequent 
cuftom to ing two {words on their fhoulders in battle, but never to 
fling three. 


Ir a perfon pawn two rings, and the pawnee put them both on 
his little finger, and it appear that he was accuftomed to adorn himfelf 
in this manner, he is liable to make compenfation in cafe they be by 
any means deftroyed; but if the contrary be proved, he is exempt 
from any refponfibility. 


Tue rent of the houfe wherein the pledge is kept, as well as the 
wages of the keeper, reft upon the pawnee:—but if the pledge bea 
living animal, and require a keeper and maintenance, the expence of 
thefe muft be defrayed by the pawner.—It is to be obferved that the 
wants of a pledge are of two kinds; I. fuch as are requifite towards 
the fupport of the pledge and the continuance of its exiftence ;— 
Il. fuch as may be neceflary towards its prefervation or fafety, 

whether 
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Avhether wholly or partly. Now, as the abfolute property of the 
pledge appertains to the pawner, the expences of the firit clafs mutt 
therefore be defrayed by him; and ashe has, morcover, a property in 
the u/u/ruci of the pledge, its fupport and the continuance of its ex- 
iftence for this reafon alfu reft upon him, being an expence attendant 
upon his property ;—in the fame manner as holds in the cate of a ¢ru/. 
(Of this clafs are the mamtenance of a pledge in meat and drink, in- 
cluding wages to /hepherds, and io forth; and the clothing of a flave, 
the wages of a nurfe for the child of a pledge, the watering of a garden, 
the grafting of fig-trees, the collecting of fruits, &c.) ‘The expence, 
of the fecond clafs, on the contrary, are incumbent on the pawnec,; 
becaute it is his part to desans the pledge; and as the prefervation of it 
theretore refts upon him, he is confequently to defray the expence of 
fuch prefervation, (Of the fecond clafs is the hire of the keeper of 
the pledge; and fo likewife the rent of the houfe wherein the pledge 
as depofited, whether the debt exceed or fall thort of the value of the 
pledge.)—All that is here advanced is according to the Zhi Rawiyet. 
Jt is recorded, from boo Yoofaf, that the rent of the houfe is de- 
frayed by the pawner, in the fame manner as maintenance, it being 
his duty to ufe every poffible means towards fecuring the exiftence of 
the pledge: but that a Fud/, or reward for reftoring a fugitive flave, 
is of the /econd clafs; for as the pawnec is neceflitated to ufe every 
poffible expedicnt to recover the pofleflion of the flave, the reward, as 
being connected with prefervation, muft be defrayed by him. This, 
however, holds only with refpeét to fuck. pledges as do not exceed the 
amount of the debt; for where the value of the picdge exceeds the 
amount of the debt, the pawnee mutt not be taxed with the payment 
of the whole, but with fuch fhare of it only as is proportionate to the 
value of the pledge; whilft the remaining part, in proportion to the 
{furplus, falls on the pawner; for the excefs not being held by the 
pawnee in pledge, but in fru/f, the reftitution of the flave, in regard 
to the excefs, is, as it were, made to the abfolute owacr, to whom, 
therefore, the furplus muft be charged. 

Vor. IV. Dd THE 
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but thofe 4 in- 


Tue expence of healing the wounds, of curing the diforders, and 
a of pecuniary expiations for the crimes of pledges, are defrayed by the 
mutt 


-rayed Pawnee and pawner proportionably to the amount of the debt,. and the 
by beth. excefs of the value of the pledge over the debt. 


THE taxes ofr pledges are levied from the pawner, as they are 
neceflary towards the fubfiftence of his property. 


thas 


(upon Tue tithe from the revenue of tithe-lands held in pawn, pre-« 
pawnced land) 


prefer- cedes the right of the pawnee; becaufe it is connected with both the 
sakicol the Jubfiance and the property of the pledge, whereas the right of the 
pawnee, pawnee is connected with the property of it only, not with the /ud- 
flance.—Still, however, the contract of pawn 1s not invalidated in re- 
gard to the fum remaining after the payment of the tithe, as the obli- . 
gation of tithe in no refpect impugns the pawner’s right of property. 
It is otherwife where an undefined part of a pledge proves the right of 
another; for in that cafe the contraét becomes null with refpec to the 
remainder, becaufe this fhews that the pledge was not wholly the 

pawner's property. 


Ifeitherparty Ir either party defray any of the expences incumbent on the other, 
say ube it is deemed a voluntary and gratuitous act. If, on the contrary, one 
is incoment of them fhould, by order of the Kdzee, fulfil a duty incumbent on the 
on otner, 


he has no Other, he has in that cafe a claim on the other for fo doihg, in the fame 

ee manner as if he had done it.at his inftigation; for the Kézee’s jurifdic- 

account, = tion 1s general. It is recorded, from Haneefa, that no claim can be 
made on the other, notwithftanding the expence be defrayed by 
order of the Kdzee, unlefs he were then abfent. 00 Yoofaf, on the: 
contrary, has faid that a claim is valid in both cafes;. that is, whether. 
the ether were prefent or abfent.. 


CHAP. 
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Of Things capable of being pawned; and of Things 
for which Pledges may be taken. 


Ir is unlawful to pawn an indefinite part of any thing. Shafez main- 
tains that it is lawful.—On behalf of our doctors two reafons are urged. 
First, this difagreement arifes from the difterence of opinions regard- 
ing the object of pledges; for according to us, pledges are taken to be 
detained with a view to obtain payment of a debt, which cannot be 
effected in cafe the pledge be an undefined part of property; becaufe a 
feizin of things of that nature cannot be made, a real feizin being 
only practicable with refpect to things which are defined and dif- 
tinguifhed ;—whereas, according to Shafei, the object of pledges is 
that the pawnee may fell them to effect a difcharge of his debt; and 
with this object pledges of the nature above mentioned are not in any 
fhape inconfiftent.—SECONDLY, it is an eflential part of the contract 
of pawn, that the pledge be conftantly detained in the hands of the 
pawnec until the redemption of it by the pawner; a condition which 
cannot be fulfilled with refpect to pledges of the above nature; for in 
fuch cafes it would be neceflary that the pawner and the pawnee have 
pofieffion of the article alternately, whence it would be the fame as if 
the pawner were to fay to the pawnee, ‘* I pawn it to you every 
«+ other day.""—As, therefore, a conftant detention is in fuch cafe 
impoihble, it follows that the pledge of an undefined part of any thing, 
whether capable of divifion or incapable, is illegal. 
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Ir is not lawful to pledge any undefined part of joint property, 
even to a copartner; for, befides that the detention of fuch picdges- 
cannot be made, the receiver would in fuch cafe retain poff-ffion of it, 
one day in virtue of property, and another in virtue of the contract 
of pawn; and thus he would hold it one day in: pledge, and 
another not. 


A: suprrvENIENT indefinitenefs is repugnant to the continuance 
of a contract of pawn, according to the Mah/oot ;—in other words, if 
a perfon pledge a piece of ground, for inftance, and afterwards defire 
a truftee * to fell the half thereof, and the truftee accordingly do fo, 
the contract of pawn no longer exifts.—It is recorded from 4500 Yoo/af, 
on the contrary, that a fupervenient indefinitenefs does not diffolve a 
contract of pawn,—in the fame manner as it has no effect in the cafe 
ef donations ;—in other words, if a’ perfon beftow any thing in gift 
upon another, and afterwards retract the half, the gift ftill remains. 
valid with refpect to the other half-—The reafon for what is quoted 
from the Mab/oot, as above, is that, in the cafe there ftated, the fub- 
ject of the contract does not exift as before; and a fubfequent circum- 
ftance, as far as it has a tendency to annihilate the fubject of the con- 
tract, operates equally as if it had exifted from the beginning ;—in the 
fame manner as where a perfon (whether knowingly or unknowingly) 
marries within the prohibited degrce.—It is otherwife with gifts; for 
the effect of gift is inveftiture with right of property; and an unde- 
fined part of a thing is capable of being property. The reafon, more- 
over, why feizin, in the cafe of a gift, is requifite before the right of 
property can be acquired, is to prevent the poffibility of compulfion; 
for if the grantee fhould become proprietor of the gift immediately 
upon its being offered, and without taking poffeffion, the giver (who 
ought to act of his own accord) would then be conftrained to do 


* Arab, Adil, (See note, p. 195.) 
that 
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that to which he has not yet affented; namely, to deliver up 
the gift, 


Ir is not lawful to pledge fruit without the trees which bear it, 
crops without the land on which they are produced, or trees without 
the ground on which they ftand; for as the pledge, in all thefe cafes, 
has a natural connexion with an article which is unpledged, it is 
therefore, in effect, indefinite, until fuch time as it be feparated from 
that article.—In the fame manner alfo, it is unlawful either to pawn 
a piece of ground without the trees which are produced upon it, a 
field without its produce, or a tree without its fruit; becaufe, in thefe 
cafes, a mortgage is induced of an article naturally conjomed with an- 
other which is not pledged. In fhort, it is 2 rule that when a pledge 
is joined to fomething not in pawn, the contraQ is not valid, fince 
in fuch cafe pofleflion cannot be taken of it. Haneefa has judged it 
Jawful to pawn a piece of ground without its trees; for as the trees 
have no connexion with the ground, except in that part only from 
which they vegetate, they may therefore be excepted, together with 
the particular {pot on which they ftand. It is otherwife when a 
perfon pawns the court-yard of a houfe without the building itielf ; 
for then the part of the ground on which the building flands 1cmains 
unpledged, whereas it is requifite that the whole of the ground be 
pledged. 


Ir is lawful to pawn trees, together with the particular {pots of 
ground on which they grow; for here fubitfts a versity only with the 
pawoner’s property, which is not repugnant to a contract of pawn.— 
If, in this cafe, there be fruit upon the trees, it is included in the 
contract; for as the fruit is an appendage of the tree, w caule of the 
connexion between them, it is therefore included in the contraét, an 
order that the fame may be valid.—It is otherwife in the cafe of fuse, 
for as trees may be fold without their fruit, unlefs that be exprefsly 
ftipulated, it is not included in the fale. It is alfo othcrwife with 
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r¢fpect to valuables depofited in a houfe; for thefe not being appendages 
to the houfe are not included in the pledge, unlefs they be exprefsly 
ftipulated. Grain, however, and herbs are confidered as included, 
i, cafe of their ground being pawned; but not in cafe of the /a/e of it. 
Buildings, alfo, and trees, are included in the contract of pawn, 
when the ground or villages to which they belong are pledged.—A 
perfon may alfo lawfully pawn a houfe, together with whatever it 
contains. 


* 


Ir another perfon prove his right to part of a pledge, and the re- 
maining part be of fuch a nature that it might with propriety be dif- 
tinctly pawned, (as where another proves his right to the court-yard 
only of a pledged houfe, without the du:/ding,) the contract fill fub- 
fifts with refpect to the remaining part; in other words, if the refidue 
be deftroyed in the hands of the pawnee, his debt is divided between 
fuch refidue and the value of what had proved the right of another ; 
and the proportion which the refidue bears to the whole is {truck off 
from the debt, and that which the other part bears to the whole re- 
mains due from the pawner*. If, on the contrary, the refidue be of 
fuch a nature that it cannot be feparately pawned, (as where another 
proves a right to a pledged houfe without its court-yard,) the contract 
of pawn becomes abfolutely void; for it cannot operate upon any thing 
except what remains after deducting what has proved the right of ane 
other; and fuch refidue is incapable of being pawned.—lIt is to be 
obferved that the continuance of the pawner, or of his goods, in the 
houfe which he has pledged are obitructive of a regular delivery of the 
houfe ;—in other words, if a perfon pledge or mortgage his houfe, 
and remain himtelf, or keep his goods thercin, a delivery to the 
pawnec is not eftablifhed until he evacuate it, or withdraw his goods 
therefrom; whence, if it be deftroyed in the interim, the pawnee is 


* The mode of calculation, in this cafe, will be exhibited in a note in the laft fection 
of this book. 


not 
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not anf{werable.——In the fame manner, the continuance of any thing 
within a pledged veffel is repugnant to the delivery of it; and fo like- 
wife the continuance of a burden on a pawned quadruped,—whence 
the contract is not complete until the burden be taken off, as the ani- 
mal otherwife continues occupied. It is different where the durden is 
pawned and not the amwua/; for in this cafe the contract is valid, and 
the burden is pledged immediately upon the pawner delivering over 
the animal, it being occupied by the burden, not the burden by it; 
wn the fame manner as where things contained in a houfe or veflel agg 
pledged without that houfe or veffel.—It is otherwifc, however, 
where a perfon pawns a faddle or bridle upon a camel, and delivers the 
camel to the pawnee; for in that cafe the contract is not valid until 
the faddle or bridle be taken off the camel and delivered feparately to 
the pawnee; thefe being dependants of the camel, in the fame mane 
ner as fruit is a dependant of the trees;—whence it is that (as lawyers 
have remarked) whenever a camel is pawned with a faddle or bridle on 
it, thefe are likewife included in the contract, although not particularly: 
fpecified. 


Ir is not lawful to take pledges for rru/ls, fuch as depofits, loans, 
or Moszdribat, or partnerfhip ftock ;—in other words, if a perfon com- 
mit his goods in truft to another, taking a pledge for the fame, it is 
invalid, as the receipt of the pledge would fubject the receiver to re- 
{ponfibility; for if the pledge were deftroyed in his hands, his claim 
would be extinguifhed in a degree proportionate to the value.—In 
fhort, it 1s requifite that fomething he againft the pawner of a nature 
to fubject hum to refponfibility, in order that, oppofed to it, the pof- 
{effion of the pledge, in the event of its deftruétion, may fubject the 
pawnee to refponfibiiity, and operate as a difcharge of his claim; but 
there is no refponfibility with refpect to tru/fs. 


Ir is not valid to take a pledge for articles which do not fubject 


holder to refponfibility,—fuch, for inftance, as an article fold, ™ 


and 
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the older and which ftill remains in the hands of the feller; for if the purchafer 

hat be defirous of taking a pledge from the feller to anfwer the delivery, 
it is invalid, an article fold not being infured in the hands of the /e/lr. _ 
(Still, however, if the article fold perifh in the feller’s hands, his 
claim on the buyer for the price ceafes; or, if he fhould have previ- 
oufly received the price from the buyer, he mutt reftore it.)—With 
refpect, on the contrary, to articles which fubjeé&t the holder to re- 
f{ponfibility, (that is, thofe for which, when deftroyed, the holder is 
ve{ponfible,—for a fimilar, if of the clafs of fimilars ;—or for the value, 
if of a different defcription,—{fuch as w/urped property, the confidera- 
tion for KAgola, the dower to a wife, and the compofition for wilful 
murder,) it is lawful to take pledges for them, as refponfibility 
attaches to all fuch matters, fince if the article be extant the delivery 
of it is incumbent, or the value if it be deftroyed. Oppofing a pledge 
to fuch articles, therefore, is taking a pawn in fecurity for that which 
38 itfelf a fubje&t of refponfibility, and is confequently valid. 


ee Ir is not lawful totake a pledge as a fecurity again{t contingencies; 
—in other words, if a perfon fell an article and receive the price, and 
the purchafer, from an apprehenfion that the property might after- 
wards prove the right of another, and that he might thereby be ren- 
dered liable to a lofs, fhould on that account demand a pledge from 
the merchant fecuring him againft fuch a circumftance, it is invalid; 
for it is an eftablifhed maxim that a pledge is to be’taken as a fecurity 
for the difcharge of a claim shen extant; and in the above cafe the 
claim does not exift, but 1s only what may poffibly happen. If, there- 
fore, a pledge be in fuch a cafe taken, it is confidered as taken in fru/, 
and not in pawn, and is in no refpe& fubje& to the laws of pledges. 
In a firmilar manner, if a perfon depofit any thing in pledge with an- 
other, in fecurity for any thing which may wo fature be due from 
him, it is invalid.—It is, indeed, otherwife in the cafe of a promised 
debt ;—as where a perfon gives a pledge to another on the ftrength of 
his promifing to lend him ome thoufand dirms, and the other takes the 


_ pledge 
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pledge and promifes to lend the moncy, and the pledge perithes in 
his hands; for in this cafe he is refpontible in proportion to the fum 
promifed, in the fame manner as if it had been actually paid, the 
promife of debt being confidered as an actual exiftence of it, fer this 
reafon, that it was made at the earneft defire of the borrower. 


Ir a perfon, having befpoke goods of a merchant, pawn fomething 
in fecurity for the payment of the purchafe-money, or having fold 
filver to a banker, receive a pledge in fecurity for the price, or if a 
merchant give a pledge to a perfon who has befpoke goods from him, 
as a fecurity for his delivery of them,—the contract is valid. Ziffer 
has faid that the contract, in thefe inftances, is not valid, inafmuch 
as the object of the pawn in fuch cafes is that it may be a fecurity for 
the difcharge of the feveral claims, namely, the purchafe-money of 
the goods befpoken, the value of the filver fold to the banker, or 
the goods befpoken,—which is not allowable, becaufe an exchange 13 
here induced of things not delivered for things of a different {pecies ; 
and an exchange of fuch things, previous to feizin being obtained of 
them, is unlawful. The argument of our doctors is, that as a parity 
of fpecies betwixt the things which were to be delivered, and the 
pledge, holds good with refpect to their corth, by means of their worth 
the engagement may be fulfilled ;—and the pofleffion of a pledge in- 
duces a refponfibility in regard to its worth, although with refpect to 
its {ubftance it be confidered merely as a ¢ruf.—lf, alfo, the pledge 
oppofed to the price of the article befpoke, or the value of the filver 
fold, be deftreyed at the time of making the contract, (that is, before 
the company in whofe prefence it was made breaks up,) the bargain 
is accomplifhed, and the pawnee or feller is reckoned to have received 
his night; becaufe by the deftruction of the pawn he 1» virtually con- 
fidered to have received the price of his filver, or the amount of 
money which was to have been advanced.—If, on the contrary, the 
buyer and feller fhould have {cparated previous to the deftrudtion of 
the pledge, the bargain becomes invalid; becaufe the receipt of the 
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price of the filver, or the advance of money for the goods at the time 
of making the bargain, (which is a condition,) is not here eftablifhed 
either in reality or in the conttruction of law.—If, moreover, a pledge 
taken jn fecurity for the delivery of the goods bctpoken be deftroyed, 
the bargain is completed, and the pzwnce (who advanced the money) 
is held tu have received the goods which he befpoke. 


Ir the parties to a contract of Si/Jim diflolve the bargain in a cafe 
where a pledge has been given for the delivery of the goods, it ftill 
remains a3 a fecurity for the refunding of the money which had been 
advanced, as that then flands in heu of the goods;—in the fame man- 
ner as where goods are ufurped, and, the Kesee having ordered their 
rcfloration, a pledge 1s given for that purpofe, and aiterwards the goods 


are deftroyed,—in which cafe the pledge remains a fecurity for the va/ue 
of the co 


Ir, in the above inftance, the pledge be loft after the parties had 
agreed to annul the bargain of Si//mm, the befpoken article is in that 
cate confidered as de/ered, and the purchafer [the advancer] has no 
further claam.—It is, however, incumbent on him to give to the 
{eller as much grain as he fhould have received trom him, in order to 
his recovering the money he had advanced ,—in the {fame manner as 
where a perfon, having fold a {lave and delivered hum to the purchafer, 
takes a pledge in furety for the price, —and they afterwards mutually 
confent to annul the bargain,—in which cafe the feller is entitled to 
retain pofleflion of the pledge as a fecurity for the reftoration of the 
flave; and if the pledge be deftroyed in his hands, he is confidered to 
have received the purchate-money; and if 1s incumbent on him to 


pay the {um of the purchafe-money to the buyer, and thereby recover 
his flave. 


Ir 
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Ir is not lawful to pawn either a freedman, a Modabbir, a Mo- 
Rétrb, or an Am-Walid; becaufe the end of a contract of pawn is to 
eftablith the pawnee’s poffeffion of the pledge, with a view to obtain- 
ing payment of his claim; a view which cannot be accomplifhedan any 
of the above-mentioned inftances, asa freedman is not property, and 
the fale of the others is contrary to law. 


Ir a perfon agree to be bail for the appearance of another, it is not 
allowable to demand a pledge from him on this account.—In the fame 
manner alfo, it is not lawful to take a pledge as a fecurity for a crimi- 
nal condemned to fufter retaliation either in lite or limb, as in fuch 
cafe the right could not be obtained by means of the pledge. It ts 
otherwife in the cafe of offences by mufadventure ; for there the fine 
may be diicharged by means of the pledge. 


Ir is not lawful to take a pledge oppofed to a right of Shaffa:—in 
other words, if a perion appeal to the Adsve, (for inftance,) and 
clam his privilege of Shaffa, and obtain fiom Inm a deerce to that 
effeat, and demand of the purchater a pledge for the houfe over which 
his privilege of Shaffa extends, the pawn is not valid; for here the 
article is not infured in the hands of the purchafer; (that is to fay, if 
the houfe fuffer any damage in the poffefiion of the purchafer, he is 
not refponfible for it ;) and a pledge carmot be taken but for matters 
that induce refponfibility. 


Ir is not permitted to take a pledge oppofed either to 1 flave guilty 
of a crime, or to the dedt of a flave; beciute the mafter 1. not in either 
inftance refpontible, fince, in cafe of the death of the flave, he is not 
obliged to ditcharge his debts. 
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Ir is not lawful to give a pledge for the wages either of a mourner* 
or of a finger. If, therefore, a pawn be given in fuch cafe, and be 
afterwards deftroyed in the hands of the pawnee, he is not refponfible 
for it, as the thing in fecurity for which it was pledged is. not a fub- 
ject of refponfibility. 


Ir is unlawful for a Mufulman either to give or take wine in 
pawn, whither from a Aluf/u/man or a Ziunmee. Notwithftanding 
this, however, if the Zimmee be the pawner and the Mu/ffulman the 
pawnce, and the wine be loft or fpoiled, the Mu//u/man is accountable 
for it, in the fame manner as in the cafe of his having u/urped it: 
whereas, if the Muj/u/man were the pawner and the Zsmmee the 
pawnee, and the wine be loft in the hands of the latter, he would 
not owe any compenfation to the Muffu/man, any more than a perfon 
who had w/furped wine from a Muffelman. It is otherwife where the 
pawner and pawnee are both Zimmees; for wine is property with 
them. Carrion, on the contrary, is not property with them. any 
more than with Muffu/mans; and accordingly a pawn of carrion is not 
valid among them any more than with us. 


Ir a perfon purchafe vinegar, a flave, or a flaughtered goat, and, 
having given a pledge for the purchafe-money, afterwards difcover 
the vinegar to be wine, the flave to be a freeman, or the goat to be car- 
rion}, ftill the feller is refponfible for the pawn in cafe of its being loft 
or deftroyed ; for 1t was depofited in oppofition to a debt to all appearance 
due. The fame rule alfo holds in a cafe wherea perfon, having killed a 
{fuppofed] flave and given a pledge for the payment of his value, after- 


* Meaning, a perfon employed, on occafions of grief, in making lamentations.—It is 
a cuftom amongft the Mujfirimans to employ {uch perfons, although prohibited by the LAW, 
—whence it is that they cannot legally fue for their hire. 


+ As Maving died a natural death.—The term carrien is applied to the fiefh of all ani- 
mals not flain according to the prefcribed form, 
wards 
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wards difcovers that he was a freeman. So, likewife, where the 
parties in a {uit compromife the bufinefs for a part of the plaintiff’s 
demand, and the defendant depofits a pledge to anfwer the fame, and 
they afterwards agree that nothing was owing from the defendant, the 
pledge is infured in the hands of the holder of it. 


Ir is lawful for a father to pledge, in fecurity of his own debt, 
the flave of his infant child; for a father has the privilege ot depotiting 
the goods of his infant child in truft; and to pledge them is {till more 
conducive to the intereft of the proprietor than to place them in truft, 
fince if a pledge be loft it muft be accounted for, whereas a truitee is 
not refponfible for the depofit in his hands. A guardian alfo is the 
fame as a father in this particular, becaufe fuch an authority vefted in 
him is beneficial to the child. boo Yoofaf and Ziffer maintain that 
this is not lawful cither to the father or guardian; (and fuch is what 
analogy would fuggeft;) for a pledge is, in effect, equivalent toa 
payment; and asa tather is not privileged to pay off his debts with the 
couds of his child, it tollows that he has no power of giving them in 
pledge—To this, however, it may be replied, that there is an obvi- 
ous difference between the act of pledging and that of payment ; for dif- 
charging the debts by means of the child’s property 1s a deflruction of 
his night without any equivalent; whereas, placing his property in 
pledge is providing it a guardian, for the interim, without in any de- 
gree affecting his right. As, thercfore, the contraéct of pawn ts valid 
in this inftance, it follows that in cafe of the pledge being deftroyed 
in the pawnce’s hands, he is confidered to have received payment of 
his debt, and that the father or guardian are refponfible to the infant, 
as having diftcharged their debt by mans of his property—In like 
manner it 1s lawful for a father or guardian to order the pawnce to fell 
the pledge; for both of thefe hav. the privilege of felling the goods of 
their infant ward. The Icarned hove faid, that this is founded on the 
law in a cafe of fale; for where a father or guardian gives the goods 


of his ward to his own creditors, in payment of his debt, it 1s lawful; 
and 
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and a commutation being thus made of the debt for the price, the fa- 
ther or guardian, in the opinion of Haneefa and Mohammed, become 
anfwerable to the ward for the value.— According to Aboo Yoofaf, on 
the contrary, a commutation does not take place ;—and the fame dif- 
ference of opinion obtains where an agent for fale difpotes of the goods 
of his conftituent to a perfon to whom he 1s indebted. The contract 
of pawn, however, isin thefe inftances fimilar to that of fale with re- 
{pect to its eficcts; for in both the object is to ditcharge the debts of 
the father or guardian with the goods of the infant, and to become 
an{werable for them. 


Ira father pawn the goods of his infant child into his own hands 
ra debt due trom the child, or ito the hands of another of his 
children being an infant, or of his flave, being a merchant and not in 
debt, itis lawful; becaute a father, on account of the tender affection 
which he ts naturally f{uppofed to have for his child, is confidered ina 
double capacity, and his bare inclination as equivalent to the affent of 
both parties; in the fame manner as where a father fells the property 
of his infant child to himfelf, 


Ir is not lawful for a guardian to pledge into his own hands goods 
belonging to his ward on account of a debt due to him, or into the 
hands of his child being an infant, or into the hands of his flave being 
a merchant and frec from debt; (nor is it permitted to him to give 
any thing of his own in pawn into the hands of an orphan for a debt 
owing to the orphan from himfelf;) for a guardian, being merely an 
agent, cannot of courfe have a double capacity in contracts. A guar- 
dian, moreover, is more deficient in tendernefs than a father, and 
therefore cannot, like a father, ftand in a double capacity in making 
contracts. Befides, a guardian pawning the property of his ward into 
the hands of his infant child, or his flave, being a merchant and free 
from debt, is in effect the fame as pawning it to Ainfelf-—It is other- 
wife where a guardian pawns the property of his ward to his adu/t fon, 

to 
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to his father, or to his indebted flave, fince over thefe he has no 
authority. ) 


Ir a guardian purchafe victuals or apparel for the ule of his ward, 
and, having debited him for the pnce, take in pawn part of his goods 
as a fecurity for the debt, itis valid ; for, as he is permitted to borrow 
for the ule of the orphan, and as taking a pawn is like the difcharge of 
a claim, it is of contequence legal. Bebdes, as it is lawful for a 
guardian to trade on account of his ward, it follows that it is alfo law- 
ful for hin to give and receive pawns, they being familar to receipts 
and payments. 


Ir a father pawn the goods of his infant fon, and the infant ateain 
maturity, fill be is not at bberty to annul the contract of pawn and 
take back the pledge until he fhall have ditcharged the debt; tor the 
contract is binding upoa him; as the act of a father on behalf of hits 
unfant child is binding upon the child after he fhall have attained ma- 
tuniy, afather bome bio infant child’s fubftitute. 


Tp a father pawn the goods of his fon on account of his own debt, 
and the ton, by a difcharge of the debt, redeem the fame, he has a 
claim on the father for the fum; for it was neceflary that the fon 
fhould diicharge the debt, having occafion to releafe his goods out of 
the hands of the pawnee;—in the fame manner av holds with refnect 
to the lender fa pledge; in other words, if a perfon lend any thing 
to another with a view to that other’s pawning it, at is lawful to him 
to redeem the article from the pawnee by a difcharee of the borrower's 
debt, and then to prefer a claim of debt againtt the borreswer3 and fo 
here hkewits.—If, alfo, in this cafe, the pawn be lott or deftroyed 
before the ton’s releafe of it by difcharging his father’s debt, it is lawful 
for hina to preter a claim upon the father, as he has in effect difcharged 


his debt by means of his [the fon’s] property. 
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Ir is lawful for a father to pawn the goods of his fon for a debt 
jointly due by both. If, therefore, the pledge be deftroyed, the father 
muft compenfate to the fon by the payment of a {um equivalent to his 
[the father’s] fhare of the debt; becaufe he has paid off fo much by 
means of the fon’s property.—The fame rule alfo holds with a grand- 
father, or a guardian, in cafe of the non-cxiftence of the father. 


Ir a guardian purchafe victuals for an orphan, fo as that the price 
is a debt upon the orphan, and pawn an article belonging to the orphan 
as a fecurity for the debt, and the pawnee take poffleflion of the fame, 
and the guardian then borrow it from the pawnee for the ufe of the 
orphan, and it be deftroyed in his (the guardian’s] hands, it is no 
longer included in the contract of pawn, nor is any perfon refpontible 
for it; for the act of the guardian in this inftance is the fame as that 
of the orphan when he has attained maturity, he having borrowed the 
article for his ufe,—in which cafe fuch is the rule. The debt of the 
orphan, in this cafe, ftill remains due; and the creditor is to receive 
payment from the guardian, who is reimburfed by the orphan; be- 
caufe the guardian, in borrowing the pledge, was not guilty of any 
tranfgreflion, as it was borrowed for the orphan’s ufe. If, on the 
contrary, it have been borrowed on his own account, he is refponfible 
for it to the orphan; becaufe in borrowing it for his own ufe he is 
guilty of a tran{greflion, as having ufurped a privilege which does not 
belong to him. If, alfo, he were to ufurp it from the pawnee and 
apply it to his own ufe, he is refponfible for the value, as having been 
guilty of a tranfgreflion,—with re{pect to the pawnee, by the ufurpa- 
tion,—and with refpeét to the orphan, in having applied the article to 
his own ufe. He is, moreover, in this inftance bound to difcharge 
the debt of the pawnee, if the term ftipulated fhould have expired. 
If, therefore, the value of the pawn be equivalent to the debt, he 
muft difcharge i in full, without any reimburfement from the pro- 
perty of the orphan; for the fame that was before due from the 
rphan to him becomes now {fo from him to the orphan, and hence a 
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commutation takes place. If, on the other hand, the value of the 
pledge be /bort of the debt, he muft difcharge from his own property 
a fum equivalent to the pledge, and the refidue trom that of the 
orphan; for he is only liable for the amount of the value of the pledge. 
If, on the contrary, the value of the pledge exceed the devt, he mult 
pay the amount of the debt to the pawnee in ditcharge of his claim, 
and the remainder is the right of the orphan. If the ftipulated term 
of payment fhould not have expired, the value of the pledge mult be 
depofited in pawn with the pawnee; for the guardian having deftroyed 
one of the eftablifhed rights of the pawnec, the value of it therefore 
mult be given in pledge into his hands ;—and upon the term of pay- 
ment arriving, the fame rules are to be obferved as are above fully {et 
forth.—It is to be obferved, however, that the guardian, in cafe of 
having extorted the pawn and applied it to the ule of the orphan, be- 
comes (if under thete circumftances it fhould be deftroyed) hable only 
to make reparation for violating the rights of the pawnee, as in ap- 
plying it to the ufe of the orphan he does not violate his mght; neither 
is his taking it from the pawnee any tranfgreflion with refpect to the 
orphan, as a guardian is authorized to take the goods of his ward ;— 
Whence it is that Mohammed, in the Zeeaddt, (under the head of .4e- 
knowledgments,) has faid, ‘* Where a father or guardian acknowledges 
‘* having ufurped the goods of his infant ward, nothing is chargeable 
** to them in cafe of lofs or decay; becaufe this is not an ufurpation, 
‘* they having an unlimited power to take the goods of their ward.” 
In the above cate, therctore, the guardian is anfwerable to the pawncee ; 
and at the expiration of the ftipulated term he mufl difcharge his debt 
and charge it to the account of the orphan; for he has inno refpedt 
prejudiced him, but has on the contrary applicd the pawn to his ufe. 
If, however, the term of payment be not arrived, the thing given in 
reparation muft, until then, remain as a pledge in the hands of the 
pawnee, when he is to obtain payment of his debt, and the guardian 
to recover the amount from the orphan’s property. 
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Ir is lawful to pawn dirms, deenars, or any article of weight or 
meafurement of capacity; for as a debt may be difcharged by means 
of fuch articles, they are confequently fit to be pawned. Hf, there- 
fore, any fuch articles be pawned in fecurity for an article of the fame 
kind or fpecies, and be loft in the pawnee’s hands, the debt becomes 
cleared in a degree proportionate to the value of the pledge, if that be 
either equal to, or lefs than the amount of the debt. If, on the con- 
trary, the value of the pledge exceed the amount of the debt, the 
whole of the debt is in that cafe held to be difcharged, notwithftand- 
ing the one be bafe and the other pure; for where the pawn and debt 
arc of the fame kind, the quality is not to be confidered, This is the 
opinion of Haneefa; for (according to him) the pawnee in the above 
cafe is to receive payment of his debt by weight, and not by value— 
The two difciples, on the contrary, hold that the pawnee, on the lofs 
of the pledge, becomes refponfible for its value in fome thing of a dif- 
ferent {pecies, which “value he holds (as it were) in pawn in lieu of 
the original pledge *. The argument of Haneefa is, that any regard 
to quality drops in the cafe of ufurious property+ when oppofed to its 
own fpecies.—A difcharge in a pure article of this nature, moreover, 
m return for a dafe article, is lawful,—as where, for inftance, a 
debtor, through inattention, repays a debt of bafe money in pure 
moncy. 


IF a filver veffcl equiponderant to ten dirms be pawned for a debt 
of ten dirms, and afterwards loft in the hands of the pawnee, the whole 
amount of the debt ftands difcharged. The compiler of the Hedédya 
remarks that this rule univerfally obtains with our doctors where the 


* Here follows a cafe in point, quoted from the Fama Sagheer, with the author’s re- 
marks, and the difference of opinion among the Afuffudman doftors concerning it, which 
is omitted by the tranflator, as it interrupts the difcufficn of the point in queftion, and the 
arguments adduced have been before fully detailed under the head of Ujury. 


+ Arab. Jawad! Rabwee; meaning any fort of grain,—and alfo gold or filver ;—-in fhort, 
every thing with refpect to which ufury can be conceived pofible. 
value 
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of the veffel is either equal to, or greater than the wemdr of it: 

but that where the va/ue, by being fhort of the cers, is fhort of the 
debt, there is a difference of opinion; for, according to Haneefa, the 
whole debt, in that cafe, ftands difcharged, (he holding that the 
pawnee to have received payment by the wei dt of the vefiel;)— 
whereas the two difciples teach that the pawnee remains refpontible 
for the value, which continues with him (as it were) in pawn, his 
claim ftill exifting as before. If, on the contrary, the vetlel be not 
lofi, but broken, then, on the firtt fuppofition, (that is, fuppofing the 
Weight and value to be the fame,) according to Haneefa and Abuo 
Yoofuf the pawner is not compellable to redeem it je for if he were to 
redeem it by paying the greateft part of his debt, and deducting fome 
{mall part of it in confideration of the lots arifing from the breakage, 
it would in that cafe appear that he confider the quality feparately, 
and on this account paid only part of his debt, which is illegal; or it, 
on the other hand, he were to redeem it by paying the whofe of his 
debt, and thus taking the broken veficl, it would be a lofs to him.— 
The pawner, therefore, (according to the two Edders,) is at his own 
option, either to redeem the broken veflel by paying the whole of his 
debt, or to relinguifh it and compound with the pawnee for its value, 
which may either be of the fame or of a different {pecics from the ve{- 
fel; and this value remaining (as it were) in pawn, the pawncee be- 
comes proprictor of the veffel, becaufe of his having thus made com- 
penfation for it. In the opinion of Afohammed, on the contrary, the 
pawner may either redeem the broken veflel by a payment of the 
whole of tl.e debt, or he may give it to the pawnce as a difcharge of it, 
in the fame manner as in the cafe of the 4/i of the pawn. Hence 
Mohammed conceives an analogy between a pawn damaged and a pawn 
fof, for this reafon, that when a redemption cannot be made without 
a compenfation, it is then the fame as if the pawn were loft; and as, 
when the pawn is actually loft, the debt becomes (in the opinion of 
all our doctors) annulled, it is fo likewife in the prefent inftance, 
which is a cafe of lofs in effec?.—Haneefa and Aboo Yoofaf have faid, 
F f 2 that 


aly 


or broken. 


220 


Apledge may 
he ftipulated, 
in fale, tor 
the price of 
the article 
fold: 


PAWNS. Boox XLVIII. 


that when a pawn is loft the pawnce is held to be paid in refpect of the 

worth,—in this manner, that he becomes immediately an{werable for 

the value of the pawn to compenfate for its lofs, and that a commuts- 

tion for the debt takes place.-—But when a debt is annulled for a pawn 

then extant, though fomewhat damaged, an abfolute appropriation of 
it takes place; that is to fay, it muft be fo detained as to render the 
fubftance of it the property of the pawnee. This 1s, however, a mif- 
taken determination, and is rejected in law; wherefore it is moft pro- 
per that a {ubftitute be made of the value *. 


Ir a perfon fea flave on condition that the purchafer fhall deliver 
to lim in pawn fome fpecified thing, it is lawful ona favourable con- 
ftruction, whereas analogy would fuggeft that itis unlawful. So alfo, 
it is lawful fora perfon to fella flave, on condition that the purchafer 
give, as his fecurity,.a third perfon who is prefent at the conclufion 
of the bargain, and who confents to be fecurity. The objection fug- 
gefted by analogy, in this inftance, is that the agreement entered into 
forms a double compact, or one compact within another, which is 
prohibited in the Law.—Befides, it contains a condition which is not 
conformable to the object of the agreement, and from which there 
refults an advantage to the feller, whois a party in both the com- 
pacts; and fuch a condition renders a contract of fale void. The rea- 
fon, however, for a more favourable conftruction of the law, in this 
particular, is that fuch a condition in the agreement is no way repug- 
nant to the contract, fince bail or pawn tend to enfure and ftrengthen 
the agreement, and are in {trict conformity with the obligation of the 
price. If, therefore, the propofed furety be prefent at the conclufion 
of the agreement, or the pledge be fpecificd, attention is paid to the 
condition of bail or pawn; for, as being proper to the agreement, 


* A long difcuffion which follows upon this fubject is omitted by the tranflator, as 
containing merely a train of fubtle and frivolous diftinctions relative to x/uy, of no practi- 
cal utility. 


they 
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they are confequently legal. If, on the other hand, the furety be not 
preient, nor the pledge {pecified, the agreement is invalid; for the in- 
tention of giving bal or pawn do not in that cafe cxift, inafmuch as 
the pledge or furety are unknown; and as there remains only a nuga- 
tory condition, the agreement is therefore invalid. Still, however, 
if the propofed furcty appear before the parties have feparated, and 
acquieice in the bail, the agreement then becomes valid.—If the pur- 
chafer, after the pawn had been agreed upon, fhould refufe to deliver 
the pledge fpccitied, the Ausre muft not compel him thereunto, as it 
is the delivery alone that determines the agreement.—Ziffer has faid, 
that when the condition of pawn is included in the fale, a fulniment 
of it is abfolutely neceflary ; and that therefore the Kusee may enforce 
it; for the condition having been ftipulated as an article of the fale, 
becomes one of the rights thereof, and is equally binding, although it 
be not in atfelf of any force ;—in the fame manner as a power of agency 
included in a contract of pawn, which is binding becaute of the cons 
trad being fo; in other words, it the pawner of a thing were to {he 
pulate that the pawnee fhall undertake the fale of it, fuch agency 
would be binding ;—whence it would not afterwards be in the power 
of the pawner to retract it. In reply to this, however, it i to be 
oblerved, that the agrcement of pawn ts co/attary on the part of the 
pawner; and there is. no compuifion te the csccution of a voluntary 
deed... The feller, however, mav, at his dieretion, cither relinquifh 
the agreement of pawn, or he may invalidate the fale; for as he had 
earneftly detircd the detention ef the pawn, and as it was on the 
{trength of that condition only that he haa agreed to the fale, he is not, 
confequently, in default of it, obliges tu .dbere to his agreement, 
unlefs the baver fhould in the m:can try ather have paid the price, 
or pawned, i place of the thing fp fied, the worth of st in dams or 
deenars, wy which cafe the fale becomes complete and tuading, fince, 
in the firft inftance, the feller obtain bi. vitieét, and in the fecond he 
obtains the fulfilment of a conditiun with which be was fatistied, the 
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of the agreement is to obtain payment, and that can only be obtained by 
means of the product of the pledge, namely, the va/xe. 


Ir a perfon purchafe any thing for a particular fum, and requeft 
of the feller ** to keep his robc until fuch time as he pays him the 
‘* purchafe-money,” the robe is confidered as a pledge; for the 
buyer, in faving that the feller fhould detain the robe until he render 
him the purchafe-money, {poke in a manner which implied an in- 
tention of pawn, although he did not exprefsly mention the word 
pawn: and in every agreement regard is to be had to the /pirit, not to 
the etter. Ziffer maintains that, in this cafe, the robe is not pawned ; 
in which opinion bee Yoofaf likewife concurs; and the reafon they 
allege is, that the expreflion ufed by the buyer does not only imply 
an intention to pawn, but may likewife fignify a depoft, which con- 
ftruction, as being the moft favourable, ought to be adopted.—It is 
otherwife where a perfon expreffes himfelf, ‘* keep this robe in fecu- 
‘< rity of your debt (or.goods,)” for then, in mentioning /ecurity, it 
becomes obvious that his object was to pawn it.—In anfwer to this, 
however, it is to be obferved, that in either cafe his intention was to 
pawn the robe; for although the exprefflion, ‘* deep this robe,”” may 
admit of the interpretation either of pawn or depofit, yet when the 
{fpeaker fubjoins, ** until fuch time as I pay you the purchafe- 
‘* money,” it is no longer doubtful that he means to pawn, and not 
to deposit it. 


SECTION. 


Cur. It, PAW WN 6, 


SECTION, 


Ir a perfon pawn two flaves for a debt of one thoufand dirms, and 
afterwards pay the proportion of ove of thefe flaves, ftill he is not per- 
mitted to take back that flave until fuch time as he render to the 
pawnee the refiduc of the debt. (By the proportion of the flaves is to 
be underftood the particular fum for which each is pawned, when they 
are both oppofed to the amount of the debt.) The argument in fup- 
port of this determination is, that asa pawn is detained in behalf of 
the whole debt, it is therefore detained in behalf of every part of it, 
in order the more ftrongly to bind the pawner to the payment of his 
debt; in the fame manner as holds with refpe& to an article fold, 
where, if the feller, having paid part of the purchafe-monev, be de- 
firous of taking in lieu thereof a proportionate part of the article, it is 
not allowed: on the contrary, he muft wait untid the payment of thic 
whole price be made, when he may take the whole of the goods pur- 
chafed. The fame rule alfo holds, according to the Mahjoot, when 
the depofitor previoufly fpecifies the particular valuc of each of the 
component parts of his pledge; as, for inftance, when a perfon, 
having pledged two flaves againft a debt of one thoufand dirms, de- 
clares the value of each to be five hundred dirms. It 1s related in the 

adat, on the contrary, that in this cafe the pawner is permitted to 
take back the flave upon paying to the paw nee the fum which he had 
before fpecified to be his value. The argument of the Mué/uss is that, 
in the cafe in queftion, there is only one agreement; and that no fe- 
paration takes place in it on account of the diftinét fpecification ;—in 
the fame manner as in /a/e; in other words, if a perfon fell two flaves 


for one thoufand dirms, and particularly mention the price of cach to 
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be five hundred dirms, ftill there are not two diftin& bargains; and fo 
likewife in the prefent inftance. The argument of the Zeeadat is 
that in the above cafe there fublifts two agreements; and that it 1s 
unneceflary to confider them as one; for, if they be confidered as 
two, it amoynts merely to this, that it would follow that the one isa. 
condition of the other, a conclufion which does not invalidate the 
aereement, but rather the condition itfelf is invalid,—(whence it is 
that if the pawnee acquiefce in the agreement refpecting only one of 
the two flaves, it is lawful.) It is othcrwife in the cafe of fale; for 
if there be fwo contraéts of fale, it Jeads to this, that the one is a 
condition of the other; a conclufion which would invalidate the fale 
altogether. 


Ir a perfon pawn any fpecific article into the hands of two people, 
in fecurity of a debt which he jointly owes to both, it is lawful;— 
and in this cafe the article is held to be completely pledged into the 
hands of each of the creditors; becaufe the {pirit of the agreement is, 
that the article is held entire and in one pledge:—nor does it hence 
follow that the pledge is undefined, becaufe of the feparatenefs of 
rights; for each has a claim to the whole,—the object of the agree- 
ment being @ detention in fecurity of debt; and as that is a thing in- 
capable of feveralty, the pawn is therefore detained wholly in fe- 
curity of the debt of each. It is otherwife where a perfon beftows 
any thing in gift to two people; for this is not lawful, according to 
Haneefa, as the object of a gift is an endowment with right of property, 
and two men cannot lawfully have each the complete property of one 
thing, fince this would induce the confequence of a moiety being ap- 
propriated to each indefinitely, which in gifts is not admiffible.—lIf, in 
this cafe, the parties agree to a Mabdvat, or alternate pofleffion of the 
pledge, each is, during his term of poffeffion, a truftee on behalf of 
the other;—and if it be deftroyed, each is refponfible according to, his 
refpective fhare,—for upon this happening each is held to have received 

a difcharge 
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a difcharge of his claim, a difcharge being capable of partition. If, 
alfo, the pawner pay off the debt of either, the article in that cafe re- 
mains wholly in pledge with the other, fince it was before completely 
fo in the hands of each without any feparation. Analogous.to this is 
the detention of things which have been fold to twe or more jointly; 
for one of the buyers, after paying his proportion of the price, is not 
entitled to take from the merchant his fhare of the goods purchafed : 
on the contrary, the merchant may detain the whole until fuch time 
as he fhall have received the remaining part of the price from the other 
purchafer. 


Ir two people, by one agreement, pawn a certain thing into the 
hands of one perfon in fecurity of a debt which they jointly owe to 
him, it is lawful, and the thing fo pledged is detained in fecurity of 
the whole of the debt. The pawnee is, morcover, at liberty to de- 
tain the pledge until he receive a complete difcharge; for the two 
having pawned the article sogether, the pawnee is therefore held to 
have received a complete and undivided feizin of it. 


Ir two perfons prefer a claim toa flave in the poflefhon of a third, 
cach feparately aflerting ‘* that the pofleflor had formerly completely 
‘* pawned the flave into his hands, and had afterwards borrowed or 
** ufurped him,” and each produce an evidence in fupport of his de- 
claration, the claims and evidences are null and inadmiffible; for each 
of the claimants having maintained and fupported by evidence that the 
pofieflor had pawned the flave completely into his hands alone, it 1s 
not, therefore, in the power of the Kaszce to decrce him to either, as 
it is impoflible that the fame flave fhould be pawned wholly into the 
hands of one perfon, and at the fame time wholly into the hands of 
another :—neither could he decree wholly the /ubfance of the pawn to 
any one of them; fince he has no reafon to prefer one to the other; 
nor could he decree each of them an half, as a pawn is indivifible. As, 
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therefore, it is impoflible to decide according to the evidences of either, 
they are both fet afide. 

Oxsyzcrion.—It would appear that the Kézee ou ght to decree the 
flive to be the pledge of both, fince they have both, as it were, re- 
ceived him at theafame time, the period when he was pledged not 
being afcertained. 

RepLy.—The Kazee has no power to pafs a decree of that nature, 
as he would thereby depart from the evidence adduced by the parties, 
each having exprefsly declared, that the flave was wholly pawned 
into his hands towards obtaining a fatisfaction for the whole of his 
particular clam. If, on the other hand, he were to decree an half 
to each, he would a& in oppofition to the evidence, which a Készee is 
not at liberty to do. 


Ir a pawner die, leaving a pledged flave (for inftance) in the 
hands of two pawnees, and each of them produce evidence to prove 
that the flave had been pledged wholly to 4m, a moiety of the flave is 
in that cafe awarded in pledge to each, and may refpectively be fold 
by them in fatisfa€tion of their claims, upon a favourable conftrudtion ; 
and fuch is the opinion of Haaeefa and Mohammed.—Analogy would 
{uggeft that the pawn is in this inftance null; (and fuch is the opinion 
of s1b00 Yoofaf;) for as the intendment of a contract of pawn is that 
the pledge fhall be detained towards obtaining payment of a claim, it 
follows that the decree of the Kusee, awarding a moicty of the flave to 
cach, proves the pawn to have been indefinitely held in feveralty, 
which is unlawful now, in the fame manner as in the lifetime of the 
pawner.—The reafon, however, for a more favourable conftru€tion 
of the Jaw in this particular is, that the object is not the mere contra 
itfelf, but its utility. Now the utility of the agreement in the life- 
time of the pawner confifts in a detention of the pledge, which cannot 
be accomplifhed in the cafe of an indefinite feveralty of claim; but the 
utility of it after his death is, that the pawnee may fell it in order to 
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difcharge his debt, which a feveralty of claims does not prevent,—= 
the cafe being the fame as where two men contend that. they are 
married to the fame woman,—or where two fifters contend that they 
are married to the fame man, and evidences are produced to prove it 
by both ;~-for in this cafe the evidence adduced is difregarded during 
the lifetime of the man; but after his death a decree is pafled affign- 
ing them their refpective fhares of inheritance, as that is capable of 
divifion, 


CHAP. Il. 


Of Pledges placed in the Hands of a Truttee *, 


Ir the pawner and pawnee agree to place the pledge in the hands of 


any upright perfon, (to act as truftee for both,) it ts lawful. Mdhk is 
of opinion that this 1s not lawful; becaufe the feizin of the truftee is 
the fame as that of the pawner; (whence it is that the truftee has re- 


courfe to him for indemnification where the pawn is loft in his pof- ' 


feffion, and another, having proved a right to it, takes a compenfation 
from him for its lofs;) and fuch being the cafe, no account 1s made 
of the feizin of the pawnee; wherefore the contract of pawn 1s incom- 


plete, becaufe of the failure of one of its conditions, namely, the 


feizin of the pawnee. The argument of our doctors 1s that the feizin 
of the truftee is apparently the fame as that of the pawaer, with re- 


® Arab. Adsl, an upright perfon. (See note in p. 195-) 
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ipeét to prefervation, (the /ubfiance of the pawn being a ¢ruff,) and 
with refpect to worth it is the fame as that of the pawnee, as it fub- 
jects hun to refponfibility in cafe of its lofs, a pawn being infured 
with regard to its worth; wherefore the truftee ftands in the place of 
two parties, the pawner and the pawnee, to {trengthen the object of 
both, namely, the contrat of pawn. (With refped to the truftee’s 
right of having recourfe to the pawner, in cate of the /,/*, and fo 
forth, ‘as mentioned above, it is adinitted folely in confideration of his 
being the pawner’s deputy for the confervation of the fubftance of the 
pledge, in the manner of any ordinary truftee.) 


THE pawnee is not at liberty to take the pledge from the truftee, 
inafmuch as the right of the pawner is ftill connected with it, in this 
way, that the pledge is a depofit in the truftee’s hands. Neither is the 
pawner at liberty to take it, becaufe of the pawnee’s nczht being con- 
nected with it for the purpofe of obtaining payment of his debt. 


Neither party, therefore, is at liberty to invalidate the right of the 
other. | 


Ir the pledge be deftroyed in the pofleffion of the truftee, the 
pawncee is refponfible; for the feizin of the truftce is the fame as that 
of the pawnee in regard to the worth of the pledge; and refponfibility 
attaches only on account of worth. If, on the contrary, the truftee 
deliver the pawn either to the pawner or pawnee, he is refponfible; 
for this reafon, that he is the pawner’s truftee with refpect to the /ud- 
france of the pledge, and the pawnee's truftee with refpect to its 
avorth; and each of thefe parties ftands as a ffraager towards the other ; 
and a truftce is rendered refponfible by delivering the object of his 
truft into the hands of a ftranger. The truftee, therefore, being in 
this cafe refponfible, cannot retain the value by way of the pawn in 
his own poffeffion; for as he has become indebted for the value, it 
follows that, if he were to retain it by way of the pawn, he becomes 
at once the claimant and claimee, and the payer and receiver; in 


which 
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which is implied an obvious inconfiftency. The pawner and pawnec Rules to be 


muft therefore, in this cafe, concur to take the value from the truf- 

tee, and deliver it again to him, or to any other perfon, in place of 
the original pawn. If, however, they fhould not concur in fo doing, 

either of them may in that cafe refer the matter to the Kézee, who 

may take the value from the truftee, and again deliver it to him, or 

to any other, in the place of the original pawn. If the Kuzee do fo, 

and the. pawner afterwards difcharge his debt, then, fuppofing that 

the refponfibility for the value had attached to the truftee in conte- 
quence of his having reftored the pledge to the pawner, the value in 
queftion remains fecure to the truftee, as the pawner here appears to 
have recovered his pledge, and the pawnee his debt. If, on the con- 
trary, the refponfibility had attached to the truftce in confequence of 
his having furrendered the pledge to the pawnee, the pawner, upon 

difcharging the debt, is entitled to take from him the value in queftion ; 

for as, in cafe of the exiftence of the pawn, he would immediately 

on payment of the debt refume it, he is by confequence at hberty to 
take the fubftitute. It 1s to be obferved, in this cafe, that if the 
truftee have given the pledge to the pawnce in /oan or truff, and it 
have been deftroyed without any tranfgreflion on his part, he [the 
truftee]} is not entitled to take the value from him [the pawnee ; ]— 
whereas, if the pawnce have occafioned the lofs, he is fo entitled; 
for as the property of the thing has before vefted in him in virtue of 
his having compenfated for its lofs, it was of courfe his own property 
that he lent; and the borrower is therefore liable for its lofs when or- 
cafioned by himfel/f, but not otherwile. If, alfo, the truftee give the 
pledge to the pawnee, ‘* in order that he may preterve it himiclf as a 
‘* fecurity for his debt,’’ and it be afterwards deftroyed, he is entitled 
to take the value from the pawnee, whether he [the pawnee] were 
the occafion of its lofs or not; for it was not given to him in the na- 
ture of ¢ruff or /oen, but on terms which implied a hability to make 
compenfation. 
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pawns Ir the pawner conftitute the pawnee, or any other perfon of cha- 
oo raéter, an agent for the fale of the pledge, towards effecting a dif- 
eee: charge of his debt at the expiration of the ftipulated term, fuch agency 


perfon, tofell is valid; becaufe here the pawner has merely created an agent for the 
the pledge, : 

anddifcharge fale of his own property. If, alfo, fuch agency be expreffed as an 
= es article in the contract of pawn, the pawner has not afterwards the 


oot Bag power of reverfing it; becaufe where the agency is thus ftipulated, it 


ifitbein- 1s one of the righ/s of the contract, and is therefore binding, in con- 

cluded in the , és : 

antral: fequence of the contract being fu ;—and alfo, becaufe, as the right of 
the pawnee is connected with it, the annulment of it would be a de- 
ftruction of his right ;—the cafe here being fimilar to that of an agent 
for a defendant, who has been fo created at the inftance of the plain- 
tiff; for fuch agent cannot be difmifled from his employ but in the 


prefence of the plaintiff. 


Rules with Ir the pawner conftitute any perfon his agent to fell the pledge, 
retpect to an ° “ne ° . : 
ap: Without reftriting him to ready-money or credit, fo as to leave him 


d to 


pledge, chtirely at his own option in thofe points, and afterwards prohibit 


him from felling it on credit, fuch prohibition is of no effe€t; for the 
agency (as was before mentioned) being at firft abfolute, is not after- 
wards fubject to the reftri€tion of the pawner. In the fame manner, 
the agent cannot be difmiffed by the pawnee, as on him he is no way 
dependant, having been created agent by the pawner. If, alfo, the 
pawner die, the agency neverthelefs continues in force; for as the 
contract ef pawn becomes not void upon the death of the pawner, fo 
neither does the agency, that being expretsly included therein. Be- 
fides, if the contract were by this event rendered void, it would be fo 
only with refpeé to the rights of the heirs of the pawner, to which 
the rights of the pawnee are fuperior. ‘The agent, moreover, is em- 
powered to fell the pawn without the confent of the heirs, in the fame 
manner as he would have done in the lifetime of the pawner without 
his confent.—So likewife, if the pawnee fhould die the agency does 


not determine; for a contract of pawn is not rendered void, either by 
the 
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the death of both the parties, or of one; but continues, as before, 
with all its rights and privileges; {uch as poffeffion, difcharge, and 
the agency in queftion. The power of agency, however, ceafes on 
the death of the agent; and his heir or executor cannot ftand in his 
place; becaufe agency is not an inheritance, the conftituent being 
{fuppofed to have confided in his agent alone, and not in any other 
perfon. It is recorded from boo Voofaf, that the agent’s executor 
may fell the pledge; for as the agency is binding, the executor has a 
power of felling it;—in the fame manner as where a Mosarid, after 
having exchanged the capital ftock for any fpecies of merchandize, 
dies,—in which cafe his executor is permitted to difpofe of the mer- 
chandize, the compact being ftill binding. To this, however, it 
may be replied, that agency is the right of a principal over his factor; 
and the heirs of an agent can inherit only Ais own rights. It is other- 
wife with refpect to Mozdribat, as the mghts of that appertain to the 
Mozarib, or manager. 


A pawNEE has not a power of felling the pledge without the con- 
fent of the pawner, as the property of it belongs abfolutely to him. 
Neither can the pawner fell it without the confent of the pawnce; 
for, as the thing pldged is, with refpect to its worth, the right of 
the pawnee, it iollows that the pawner, if he were to fell it without 
the concurrence of the pawnee, would not have it in his power to jur- 
render it to the purchater. 


Ir, at the expiration of the ftipulated term of credit, the agent 
refufe to fell the pledge depofited for that purpofe with him, and the 
pawner have abfconded, the Kézee muft compel him to execute the 
fale, by imprifonment, or other compulfatory means, the agency being 
binding for two reafons;—FiRsT, becaufe, when exprefsly included 
in the contrat of pawn, it becomes one of the rights thereof; and, 
SECONDLY, becaufe the right of the pawnee is connected with it; and 
the difmiffion of the agent annihilates that right. The fame rules, 


in 


i 
> 
on 


The pawnce 
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in fhort, hold in this inftance, as in the cafe of an agent for the ad- 
juftment of a caufe of difpute created by the defendant at the inftance 
of the plaintiff ; for if the defendant abfcond, and the agent refufe to 
fettle the caufe, he is compellable thereunto by the Kuzee, for the 
iccond reafon above-mentioned, that the right of the plaintiff would 
clfe be deftroyed. (It is otherwife with refpeét to a mere agent for 
fale; for if he refufe to execute the fale, he cannot be compelled 
thereto; as his confiituent may {til {cll the article, whence his right 
is not deftroyed.) What is here advanced proceeds on the fuppofition 
of the agency being included in the contract of pawn; for if it have 
not been ftipulated until after the execution of the contraét, there is 
in that cafe a difference of opinion; fome aflerting that the agent can- 
not be compelled to execute the fale, whilft others maintain that he 
may be compelled. Of thefe the compiler of the Hediya remarks that 
the laft is the better opinion. 4b00 Yoofaf has faid that the agency is 
equally binding in both cafes, (that is, when included in the contraét, 
and alfo when made pofterior thereto.) And the fama Sagheer and 
Mabfoot tend greatly to corroborate this opinion; for in treating of this 
{pecics of agency they have fuppofed it @b/o/ute, and not difcriminated 
between that included in the contract of pawn and that agreed upon 
pofterior thercto. 


t 
> 
ke 


If the pledge WHEN the agent of a truftee in whofe hands a pledge has been 
he fold by i 


commifion depofited fells it, it is no longer in pawn, and the purchafe-money 

te ite ftands in its place, (that is to fay, is, as it were, in pawz,) although 

chafe-money the agent may not yet have received it, as being the fubftitute for a 

is fubftituted ‘ : , ‘ . 

in place of it. thing which was before in his poffeffion. Hence, if the purchafe- 
money fhould be loft, by the purchafer (for inftance) dying infolvent 
without having difcharged it, the lois falls upon the pawnee; becaufe 
the contract of pawn fill continues in force with refpe& to the pur- 
chafe-rftoney, fince that ftands in the place of the thing fold, namely, 
the pledge. In the fame manner, where a pawned flave is flain, and 


the murderer accounts for his value, the contraét ftill continues in 
force, 
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force, as the owner of the flave is entitled to the value in virtue of his 
property, notwithftanding fuch value be paid in atonement for bloow, 
The fame rule alfo holds where a flave, having killed another pawned 
flave, is commuted for the one fo killed,—the murderer being in that 
cale fubftituted for the murdered. 


Ir a truftee, having been appointed agent for the fale of the 
pledge, fhould fell it, and deliver the price to the pawnee by way of 
payment, and another afterwards prove a property in the pledge, and 
he accordingly pay that other a compenfation for its value, it then 
remains in his option, either to take the value from the pawner, or 
the amount of the purchafe-moncy from the pawnce: but he is not 
permitted to take more from the pawnce than the purchafe-money.— 
‘The compiler of the Hediya remarks that this cafe may occur under 
two different circumftauces or predicaments:—I. where the pledge is 
deftroyed after the fale; and II. where it remains whole and com- 
plete.—In the former of thefe, the owner of the pledge is at liberty 
either to take a compenfation for the value from the pawner, who 1s 
an ufurper of his right, or from the truftee, who has invaded it, in 
having fold his property and dclivered it to another. Should he, 
thercforc, take it from the pawncr, the fale of the truftee becoincs 
valid, as docs alfo the pawnce’s feizin of the price in fatisfa@tion for 
his debt; bccaufe, as the pawner, by making compenfation, becomes 
proprietor of the pledge and effaces the ufurpation, it then appears 
that he had authorized the truftee to fell that which was Ars own— 
If, on the contrary, he take the compenfation from the rrufive, he 
[the truftee] may, if he chufe, have rccourfe to the pawner; that is 
to fay, he may take trom him the value of the pledge; for, as being 
his agent, and the manager of his affairs, he 1s conf{equently entitled 
to an indemnification for whatever lofs he may have unavoidably fuf- 
tained in the execytion of his commiflion. And in this cafe, alto, the 
fale of the pledge is valid, as well as the pawnec’s feizin of the pur- 


chafe-money in fatisfaction for his debt,—whence, in this cafe, he [the 


VoL. IV. Hh pawncc | 


If the 
having fold 
the ed ge 


any fiubte- 
guent lols, he 
may reim- 


fiom either 
party: 


but if he was 


the con- 
, he mult 
to him 


PAWN S. Book XLVIII. 


pawnee] cannot urge any future claim againft thé pawner on the {core 
of his debt.—Or, if the truftee chufe, he may have recourfe to the 
pawnce; that is to fay, he may refume from him the purchafe- 
moncy which he had unjuftly received from him; unjzfflv, becaufe it 
proved in the end to be the truftee’s property, by his having after- 
wards made good the lofs to the proprietor. For when he gave it to 
the pawnec, he fuppofed it to have been the property of the pawner ; 
but he may not, perhaps, when it proves his own property, be in- 
clined to confirm the transfer, and he is therefore allowed to refume 
it. As, however, the refumption of the purchafe-money from the 
pawnce deprives him of a difcharge of his claim, which the feizin of 
it was intended to cffest, he therefore remains at liberty to demand 
payment from the pawner in this inftance. In the /atter of the above 
circumftances, on the contrary, (where the pledge remains whole 
and complete after the fale,) it is incumbent on the owner of the 
pledge to refume it from the purchafer, as he pofleffes the fubftance 
of his property; and the purchafer is entitled to a reftitution of the 
purchate-moncy from the truftee, becaufe of his being the /e/er; 
after which the truftee may, at his option, receive an indemnification 
either from the pawner or pawnce,—from the former, becaufe he oc- 
cafioned him to enter into the agreement, from which he is confe- 
quently bound to releafe him,—and from the /atter, becaufe, when 
the thing fold was proved to belong to another, the money obtained 
in lieu thereof is no longer termed purcha/e-money, and the pawnee 
having received it only as fuch, his feizin is no longer of effect. If, 
therefore, he take the value from the pawner, the pawnee’s feizin of 
the price is rendered valid :—whereas, if he refume the purchafe- 
money from the pawnee, his feizin being thereby deftroyed, his 
former right (namely, the claim againft the pawnee) exifts as before. 
—All that is here advanced proceeds on the fuppofition of the agency 
having been included as an article in the contract of pawn; for if the 
pawner appoint the truftec his agent for the fale of the pledge after the 
contract, he [the agent] is in this cafe to indemnify himfelf for any 

lofs 
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lofs he may fuftain, in confequence of felling the pledge, from the 
pawner, not from the pawnee, notwithftanding he may have made 
over to the pawnee the price he had received tor the pledge, fince 
with ¢4is agency the pawnce has no concern, infomuch that the 
pawner may refcind the agency without confulting him. 


Ir a pledged flave dic in the poffeflion of the pawnec, and it be 
afterwards difcovered that he was the property of another, not of the 
pawner, it remains with the proprietor to demand a compentation 
from either the pawner or pawnee; for both are violators of his right, 
—the one in having delivered the pledge to another, and the other in 
having received it. If, therefore, he take a compenfation trom the 
pawner, the pawnee, becaule of the flave having died in his pofici- 
fion, is held to have received payment of his debt; for as the pawner 
has obtained a property in the flave by indemnifying bis owner, the 
payment of his debt is therefore ctfeQed by the flave dying in the 
pawnce’s hands. If, on the contrary, he take a compenfation from 
the pawnee, he [the pawnce] is not only entitled to an indemnifica- 
tory fatisfaction from the pawner, but his claim upon him ftill exifts 
as before:—he is entitled to an indemnification from the pawner, be- 
cauie of his having deceived him; and his claim of debt exifts as for- 
merly, becaufe the difcharge effected by the pledge having died in his 
pofleffion ceafes to be of force upon his making good the valuc, whence 
his right reverts. 

Onyection, (by the Ausee doo Khdzim.)—It would appear that 
in this cafe the pawnec’s claim does not exift as before, but that the 
death of the flave in his hands eftablifhes a fatisfaétion for it; becaufe, 
upon the pawner compenfating for the flave’s value, (by the pawnee 
recovering {uch value from his as above,) he becomes, in virtuc of 
{uch compentation, proprietor of the flave, whence it appears that he, 
in fact, pledged that which was Ais own, and that the cafe is the 
fame as if the proprietor had taken the compenfation from the 
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pawner, which would exempt him from all further obligation to the 
pawnce, 

Rep.y.—As. the pawnee firft pays the compenfation, he firft 
becomes proprietor of the flave from the time of poffeflion; and: 
when, afterwards, he retakes that {um from the pawner, his pro- 
perty in the flave is annulled, and the pawner becomes proprietor 
of him. The pawner’s property in the flave, therefore, takes place, 
in this inftance, pofferior to the contract of pawn, (the pawnee 
having, as it were, fold the flave to the pawner, and received the 
price for him;)—and this debt to the pawnee remains againft 
him as before,—whence the pawnee is entitled to take it from 
him. It is otherwife in the former alternative, (where the owner 
takes the compenfation from the pawner;) for in this cafe the 
pawner becomes proprietor from the time of the flave being in his 
poficflion, (which was prior to the contraé&t of pawn,) whence it 
may be faid that he mercly pawned what was dis own ;—and 
upon the flave dying in the pawnec’s hands, he ftands acquitted 
of his debt, which the pawnee, therefore, cannot afterwards claim 
from him. 


CHAP. 
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CHAP. IV. 


Of the Power over Pawns; and of Offences committed 


by or upon them. 


Ir the pawner fell the pledge without the confent of the pawnee, 
the fale remains fufpended upon his will, becaufe of his right being 
involved in the pledge, notwithftanding fuch fale be an act of the 
pawner with refpeé to what is his own property; in the fame man- 
ner as where a perfon bequcaths the whole of his eftatc, in which cafe 
the legacy is fufpended in its effect, with refpect to the excefs, above 
one third, upon the confent of his heirs, becaufe of their right being 
connected therewith. If, therefore, the pawnee affent to the fale, 
it is valid; for it was before fufpended only on account of his right, 
which he here confents to forego;—and it is alfo valid if the pawner 
difcharge his debt; for the fale is an act of the proprietoi upon his pro- 
perty, being fufpended in its effect only becaufe of an obftacle*, which 
obftacle is here removed+.—IJn the former cafe, upon the pawnee 
having given his confent, and the fale having been thereby rendered 
valid, the right of the pawnee is transferred from the pledge to the 
thing given in exchange, namcly, the price,—which, in the cafe 
here confidered, then becomes a fubftitute for the original pledge. 
This 1s approved; becaufe the right of the pawnce is connected with 
the worth of the pledge; and the return is in eftect the fame as the 


* Namely, the pawnee’s right connected with the pledge. 
+ By the difcharge of the debt, which of courfe difengages the pledge from any claim 
the pawnee might otherwife have upon it, 
5 confideration; 
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confideration 3-— this being analogous to where an indebted flave is 
fold by the confent of his creditors; in which cafe their right is tran{- 
ferred from the flave to the value received for him, as they are fup- 
poted, in affenting to the falc, to have agreed to the transfer of their 
right from the flave to the value, but not to the total abolition of it. 
If the pawnce refufe his affent, and annul the contract of fale, it is 
nuil of courfe, (according to one tradition, ) whence, if the pawner 
redeem the pledge, flill the purchafer 1s not at liberty to take it; for 
as the right of the pawnee is equivalent to his actual property, he 
therefore ftands the fame as the proprietor of the pledge ;—(whience 
bis power of acceding to, or annulling the contract of fale.) Accord- 
ing, however, toa more authentic tradition, the pawnee has not the 
power of annulling the fale; for his right can fuftain no detriment, as 
the fale cannot, at all events, be carricd into execution until he affent 
toit. The cxecution of the fale, therefore, being in this manner 
fulpended, the purchafer has the option of waiting until the pawner 
may redeem the pawn, and refign it to him conformable to the con- 
tract, or of carrying the matter before the Kuzee; for the feller has it 
not in his power to deliver the goods, and the power of diffolving the 
contract refts with the Kazee alone; this being fimilar to where a flave, 
having been fold by his matter, elopes before the purchafer has received 
pofictiion of him, in which cafe the purchaier may either wait until 
the flave return, or he may prefer a complaint to the Kazee, in order 
(as the feller is incapable of delivering the goods) to obtain an annul- 
ment of the contract. 


Ir the pawner fell * the pledge without the confent of the pawnee, 
and again, before the pawnee has fignitied his aflent, {cll it to another 
perton, in that cafe whichever of thefe two contracts the pawnee 
may confirm 1s valid; for as the fir{t {ale is dependant on the content 


* The fale here mentioned does not fignify an ab/elute, but a conditional fale, depend- 
ing, for its ratification, upon the pawnce’s concurrence, as before mentioned. 


of 
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of the pawnee, it cannot: prevent the fecond from being fo likewife. 
If, therefore, the pawnee chufe, he may ratify the fecond fale. If, 
on the contrary, the pawner, after having firft fold the pawn as 
above, fhould let, give, or pawn it to another perfon, and the pawnee 
give his confent to fuch leafe, eit, or pawn, the fale which preceded 
either of thefe deeds is valid. The difference between thete two cates 
is, that in the firft (where one fale is made after another) the pawnee 
may derive an advantage from confirming either of them, (as his right 
lies in the price,) and whichever, therefore, he approves is valid. 
In the cafe of a leafe or gift, on the contrary, no advantage can accruc 
to the pawnec, as his right lies in the return for the article, not in the 
ufufru-t. If, therefore, the pawnec approve of either of thele, he 
by confequence impliedly affents to the abolition of his own night; and 
the previous fale (which was fufpended on his confent only becaute of 
his right) becomes valid of courte. 


Ir is permitted to a pawner to emancipate the flave whom he has 
depofited in pawn; for as he is fane and adult, he may of courte 
render free his own property, which the pawn indifputably 1s. As, 
moreover, the contract of pawn does not induce any deftruction of 
the pawner’s property in the pledge, his act with refpect to it 1s not 
rendered void by the pawnee withholding his affent to it, notwath- 
ftanding the pawnee’s right (of detention in regard to the worth) be 
thereby defeated ;—in the fame manner as where the purchafer of a 
flave emancipates him without having taken poffeffion; in which 
cafe the flave is free, notwithftanding the feller’s right (of detet- 
tion of the article in fatisfaction for the price) be thereby rendered 
null. 

Oxsjecrion.—If a perfon bequeath a flave to another upon his 
deathbed, and leave no other effects except that flave, and the heirs of 
the teftator afterwards emancipate the flave, fuch manumiffion 15 not 


valid, becaufe of the right of the legatee ; and hence it would follow 
that 
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that a pawned flave cannot be emancipated, becaufe of the right of 
the pawncee. 

Rep.y.—The manumiftion of the flave by the heirs of the tefta- 

tor is not (in the opinion of Haaeefa) void, but is merely /u/pended 
until fuch time as he [the flave] fhall have performed emancipatory 
Jabour. 
— The fale, moreover, or gif? of a pawn is null, for this reafon, that 
the pawner is unable to furrender it to the purchafer or donee,—an 
objection which does not obtain in the cafe of manumifiion, fince in 
that inflance a delivery is not required. The manumiflion 1s there- 
fore valid, and takes immediate effect,—whence the contract of pawn 
is null, as the fubject of it no longer remains, Confequently, if the 
pawner be rich, and the debt to the pawnce be then due, he [the 
pawnec] may require payment of it immediately ;—or, if it be not due 
until alter the expiration of a term, he may take from the pawner the. 
value of the flave, and return it asa fubftitute until his debt become 
payable, when he may take it in fatisfaction of his right, reftoring 
any {urplus which may remain from it to the pawner. This is fup- 
poting the pawner to be rich; for, if he be poor, the flave in queftion 
miuft perform emancipatory labour to an amount adequate to his values 
and with this (which, if it be of a different ipecies from the debt, 
mut firit be converted into the fame) the debt of the pawnce is to be 
ditcharged; for a ditcharge from the pawner being here impoflible, it 
is conf{equently made from him who cnjoys the advantage of the ma- 
numifiion, namely, the flave. The flave however, when his eman- 
cipator afterwards becomes rich, is entitled to take from him the fum 
he earned; becaute he has, in fact, paid his debt, not voluntarily or 
eratuitoufly, but in conformity with the ordinance of the Law jn this 
particular *. 


* The remainder of this difcuffion is omitted by the tranflator, as being merely a repe- 
tition of what has been already tet furth at large under the head of AZanumifjion. 


Ir 
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__ dra perfon make a declaration of having pawned his flave, by fay- 
ing to him, ‘* I have depofited you in pledge with fuch a perfon,”’ 
and the flave deny it, and the mafter afterwards emancipate him, at 
a time when he is poor, it is incumbent upon the flave to perform 
emancipatory labour, according to our dottors. Ziffer is of a contrary 
opinion; for he holds this cafe to be analogous to where a matter frtt 
liberates his flave, and then declares his having pawned him;—in 
which cafe, if the matter be poor, and the flave deny it, (as above,) 
emancipatory labour is not incumbent on the flave; and fo here like- 
wife. Our doctors, on the other hand, argue that, in the cafe in 
queftion, the mafter declares the pawn at a time when he is un- 
doubtedly, competent to it, as he ftill poffefies a property in the flave, 
not having yet emancipated him; and confequently his declaration 1s 
valid.—It is otherwife where the declaration of pawn is made fubfe- 
quently to the emancipation, as the mafter’s power of pawning is then 
terminated ;—whence there is no analogy between the cates. 


Ir a pawner create the flave whom he has pawned a Modabbir, it 
is valid, according to all authorities :—according to our doctors, be- 
caufe, as the complete emancipation would be lawful, it follows that 
this qualified cmancipation 1s lawful, @ fort/or7; and according to Sha- 

ei, becaufe the granting Tadbeer to a flave ducs not (as he holds) 
prevent the fale of him. Ina fimilar manner, it is in the power of a 
pawner to conftitute his pawned female flave an Am-/Fulid; tor asa 
father has this privilege with refpe& to the female flive of his child, 
becaufe of the right which he has in his property, notwithftanding 
fuch right be inferior to that of the child himfelf, it follows that the 
exertion of the fame privilege by a pawner, in virtue of his right in 
the pledge, is valid @ fortiori, the right of the pawner being fuperior 
to that of any other perfon, as he is the proprietor—When, there- 
fore, a pawned flave is conftituted either Modablir or Am-Wa'td, fach 
flave is excluded from the contract of pawn, as the intention 1s de- 
feated, fice a debt cannot be difcharged by means of a Modabbir 
VoL. IV. li | or 
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or Am-Walid *;—whence, if the pawner be rich, he is refponfible 
for the value, after the manner before fhewn in the cafe of pawned 
flaves emancipated ;—but if, on the contrary, he be in mdigent cir- 
cumftances, the pawnee may require from the Modabdir or Am-Walid 
emancipatory labour to the amount of the debt, as the fruit of their 
Jabour is the property of their mafter, It is otherwife in the cafe of a 
pledged flave emancipated by an indigent pawner; for the fruits of his 
labour being 47s own property, he is obliged to labour to the amount of 
his value only, or that of the debt of the pawner, in cafe of its being 
lefs than his value. 


It is not permitted cither toa Modabbir or Am-IValid to refume 
from their mafter when he becomes rich what they paid on his ac- 
count when poor, becaufe they in fact paid this from Ais property +: 
but when a poor pawner emancipates the flave whom he had pledged, 
he [the flave] is entitled to take whatever he may have paid on ac- 
count of his emancipator; becaufe he has paid it from his own pro- 
perty t,—and this from neceflity, in conformity with the precepts of 
the Law, (as before obferved,) whence fuch payment cannot be con- 
fidered as gratuitous §. Some have faid, that if the debt be not due at 
that time, the Modabbir or Am-Walid are compellable to earn their 
value; which, as being a fubftitute for the pawn, mutt be detained 
as fuch in lieu of the original: but that if, on the contrary, the debt 
be then due, it is in that cafe neceflary to difcharge it from the ftock 
of the pawner; and as the carnings of the Moedabbir or Am-Walid are 
confidered as the property of the maftet, they muft therefore labour 
towards obtaining a fum adequate to the whole of the debt. 


* Becaufe Afedabbirs and Am-HValids cannot be fold. 
The earnings of their labour being his right. 
The labour and earnings of a /reedman being confidered as bis own property. 


§ A perfon is not entitled to recover, who pays the debts of another in a gratuitous 
manner. 
Ir 
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Ir a pawner emancipate the flave whom he had created a Modab- 
dir, as above, it is not then incumbent on the frecdman to earn a 
greater {um than his value, although he fhould be thereunto com- 


An 

pari 

bir _ ee wee 

owe the 
awnce Ja- 


manded by the Kazee; for, after emancipation, the fruits of his la- Pour beyond 


bour are his own property. Still, however, he cannot recover from 
his mafter what he had paid on his account prior to his freedom, as 
that was, in fact, the property of the mafter. 


Ir a pawner defroy the thing he had pledged, the fame rules hold 
as are eftablifhed in the cate of emancipating the pledge. 


If a ftranger (that is, a perfon unconcerned in the contrac) de- 
{troy the pledge, the pawnce (not the pawner) is litigant again{ft him, 
and may take from him a compenfation for the value, which he muft 
retain in pawn in place of the original pledge; for the pawnee, as 
being the moft entitled to the /z//fance of the pledge, is allo moft en- 
titled to its dubftitute, namely, the va/ue. It is here to be obferved, 
that the ftranger muft compenfate for the pledge according to the 
value which it bore at the time of its being deftroyed. If, therefore, 
it be valued at five hundred dirms at the period of its defiruétion, and 
at one thoufand dirms on the date of the contract, the ftranger muft 
account for five hundred dirms to the pawnec, who muit retain the 
fame in pawn ;—and five hundred d@irms are remitted from the debt; 
for the deficiency to that amount is a deftruction which has occurred 
in the hands of the pawnee, occafioned (as it werc) by the vifitation 
of heaven; and as the property has thus perifhed in his hands, a pro- 
portionable amount is therefore deducted from his claim. 


Ir the pawnee deftroy the pledge before the expiration of the fti- 
pulated term of payment, he is refponfible for the value, becaufe of 
his having deftroyed the property of another ;—and this value he 1s to 


retain in pawn until the term of payment arrive; for as it is a fubfti- 
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tute for the fubftance of the pledge, it is confequently fubje& to the 
fame rule. As foon, therefore, as the debt becomes due, the pawnee 
may take it from the value; and if then a balance remain, it mutt be 


re{tored to the pawner, as being a return for his property, with which 
the pawnee has no concern. 


Ir a perfon pawn any article eftimated at one thoufand dirms, in 
{ecurity of a dcbt of the fame amount payable at fome future period, 
and the article, in confequence of a fall on the price, bear afterwards 
a value of five hundred dirms, and be then deftroyed in the pawnee’s 
hands, he [the pawnce] is refponfible for five hundred dirms, and five 
hundred are alfo remitted from his debt; for the deficiency of five 
hundred dims arifing from the fall in the price being (as it were) a 
decay of part of the pawn whilft in the hands of the pawnee, an ade- 
quate {um is therefore retrenched from his claim; and the remaining 
five hundred dirms are likewife due from him in confequence of the 
decay, and remain with him in pawn, as before ftated. 


Ir a perfon, having received a flave in pawn, lend him to the 
pawner, in order that he may enjoy the ufe of his fervice, or for any 
other purpofe, and the pawner take poffeffion, the flave is no longer 
a fubject of refponfibility with the pawnee ; (in other words, if he be 
killed or loft in the hands of the pawner, the pawnee is not thence 
held to have received payment of his debt;) becaufe he has paffed 
out of the poffeffion of the pawnee; and the feizin of the pawner in 
virtue of a loan does not ftand as the feizin of the pawnee, as the 
tenure of a loan is repugnant to that of a pawn, fince the latter induces 
refponfibility, whereas the former does not. The pawnee, however, 
is at liberty at any time to refume the pledge from the pawner; 
becaufe he holds it by the tenure of a /san, which is not binding; and 
alfo, becaufe the contract of pawn ftill fubfifts;—whence it is that 
if the pawner were to die without having returned the pledge, the 

pawnee 
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pawnee would in that cafe have a claim upon it in preference to the 
other creditors; (that is to fay, he would be entitled firft to take a 
fatisfaction for his claim from the pledge; which done, if any part 
fhould remain it would be diftributed among the other creditors.) 

OsjecTion.—If a pawnee be not held'liable for a pledged flave 
after he is lent, how is the contract of pawn fuppofed then to 
exift ! 

Rep.ty.—Refponfibility is not, in every inftance, onc of the re- 

quifites of a contract of pawn ;—whence it is that the effect of the 
contract reaches to the child of a pawned female flave, although fuch 
child be not a fubject of refponfibility from lofs or deftruction. 
—As, therefore, the contract ftill fubfifts, if the pawnee refume the 
pledge from the pawner, he again becomes liable for it, in the fame 
manner as formerly, having again taken poffeflion of it in virtue of 
the contract of pawn. 


Ir either of the parties to a contra& of pawn lend the pledge with 
the concurrence of the other to a ftranger, it 1s not in this cafe a fub- 
jet of refponfibility to the pawnee, any more than in the former 
inftance: but the contract of pawn {till continues in force, and either 
party is entitled to refume the pledge from the borrower, and to place 
it in pawn as before, from the intereft each has in it. 


Ir either party, with the confent of theother, let, fell, or beftow 
the pawn in gift toa ftranger, it 1s excluded from the contract, and 
cannot again be fubject toit, unlefs the parties conclude a frefh agree- 
ment. It is to be obferved that if, in any of thefe cafes, the pawner 
die before a reftitution of the pledge be made to the pawnee, he [the 
pawnee | is upon the fame footing with the other creditors; becaufe as, 
in confequence of thefe aéts, a binding right of others is connected 
with the pledge, the effeét of the contraét no longer remains;— 
whereas no binding right is connected with a pledge in confequence of 

the 
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the loan of it;—for which reafon there is an effential difference be- 
tween the cafes here confidered and that of loan. 


Iv the pawnec borrow the pledge from the pawner for any parti- 
cular purpofe, and it be deftroyed previous to his having applied it to 
that purpofe, he is refponfible for it,-—that is to fay, a {um propor- 
tionate to its value is retrenched from his claim; for until he apply 
it to that ufe for which he has borrowed it, the feizin which he had 
madc in virtue of the contract of pawn ftill fubfifts. The law is fimi- 
lar where the pawn 1s deftroyed after the pawnee has accomplifhed 
the fervice for which he had borrowed it; for then his feizin of /oaz 
exifts no longer. If, on the contrary, it be deftroyed during the 
period in which he enjoys the ufe of it, he is not refponfible, as at that 
time he holds it in /eaz, not in pawn. (The fame rule alfo holds 
where the pawner confents to the pawnee’s making ufe of the 


pledge *.) 


IF a perfon borrow a robe from another, with an intent generally 
declared ** to pawn it,” he may accordingly pawn it in fecurity for 
any debt whether great or {mall;—whereas, if the lender particularly 
{pecify the fum in fecurity for which the borrower may pawn the 
robe, he is not, in that cafe, permitted to pawn it fora fum either 
larger or fmaller than what 1s fo {pecafied ;—not fora /arger fum, be- 
caufe the intention of the lender is, that the robe fhall be pawned for 
a debt which may be eafily difcharged, an intention which is obvioufly 
defeated in the cafe of pawning it for a /arge fum;—nor for a _fmaller 
fum, becauife the view of the lender here is, in cafe of its lofs, the 


* That is,—-where the pawnee, being already poffeffed of the pledge, obtains the 
owner's confent to make ufe of it.—For the elucidation of what is here advanced it is pro- 
per to remark, that a pledge may either be delivered to the pawnee, given in truft to an 
Adil, or retained in the hands of the owner (the pawner] under a refponfibility to account 
for it if neceffary. 


obtaining 


5 
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obtaining from the pawner that {um which he would receive from the 
pawnee in confideration of the extra value of the pledge. The fame 
rule alfo holds where the lender {pecifies either the particular {pecies 
of debt, the perfon who is to receive the pawn, or the city in which 

the contract is to be concluded ;—fuch reftrictions being fevcrally at- 

tended with particular advantage; for the payment of fomc debts is 

more eafily effeéted than of others,—and it is alfo more convenient to 

make payment in fome cities than in others, and fo likewife it is of ad- 

vantage to particularize the perfons, as fome men are juft and careful, 

whilft others are not fo. If, therefore, in any of thefe cafes, the 
borrower aét contrary to the directions of the lender, he becomes re- 
{ponfible for the value of the article in cafe of lofs;—and when this 
happens, the lender has it in his option either to take a compentation 
from the borrower, (in which cafe the contract of pawn fubfifts en- 
tirely between the borrower and the pawnee, fince the former, by 
paying a compenfation for the pledge, becomes fole proprictor of it,) 
or from the pawncee, who will take an indemnification from the 
pawner, and likewife reccive payment of his debt, as has been before 
explained in the cafes of claims laid to pledges. If, on the contrary, 
the borrower conform to the directions of the lender, by pawning the 
robe for the exact fum to which he was reftricted, and the value of the 
robe be equal to, or greater than the amount of the debt, the pawnec 
is held, in cafe of its lofs, to have received payment of his debt, and 
the proprietor of the robe receives from the pawner the amount of the 
debt, being the fum which the borrower had cleared by means of his 
property ;—(and it is on this account that the borrower muft pay the 
amount of the debt,—wor becaufe he was feized of the robe, as that 
was in virtue of a free loan from the proprietor.)—In the fame man- 
ner if, when the pawner had conformed to the direction of the lender, 
the robe be in any degree depreciated, the pawnee forfcits a propor- 
tionate part of his claim, and a like fum is due from the borrower to 
the lender, becaufe of fo much having been retrenched from his debt. 


If the value of the robe be fhort of the amount of the debt, and it - 
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loft in pawn, a fum equivalent to its value is retrenched from the 
claim, and the remainder of the debt is due from the pawner, as no 
difcharge of debt is effected beyond the amount of the value of the 
robe; and the pawner is, moreover, indebted to the lender for the 
value of the robe, having by means of it made payment of as much of 
his debt.—If, alfo, the value of the robe be adequate to the amount 
of the debt, and the proprietor be defirous of redeeming his property, 
on the part of the pawner, by paying the amount, the pawnee is not 
in that cafe allowed to object to the reftoring of it; becaufe the robe 
being the property of the lender, he does not, confequently, by re- 
ecm it, officioufly intermeddle in an affair which does not concern 
him: (Ww hence he is entitled to take from the pawner [the borrower | 
the {um which he pays towards the redemption of the pawn;) and 
the Kuzee mutt therefore compel the pawnee to turrender the robe. It 
is otherwife where an unconcerned perfon pays the debt of the 
pawners for as, by endeavouring to redeem a thing which is not his 
own property, he interferes in a bufinefs which does not relate to him, 
the pawnee is not therefore compcllable to furrender the pledge to 
him. 


Ir the borrowed article be loft in the hands of the borrower, either 
prior to his having pawned it, or pofterior to his having redeemed it, 
he is not refponfible; for here he has not accomplifhed any difcharge 
by means of the value, which (as we have fhewn in the above cate) 
is the fole caufe of refponfibility. 


Ir a difpvte arife between the lender and borrower after the lofs of 
the pledge, the lender afferting that it had been loft whilft in the 
hands of the pawnee, and the borrower on the other hand maintain- 
ing that it was lott in his own pofleflion, either before he had pawned 
it or after he had redeemed it, the dectaration of the borrower, upon 
oath, muft be credited, becaufe he is, in this cafe, the defendant, as 

he 
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he denies having paid the debt by means of the others property.—If, 
on the contrary, they difagree concerning the amount of the debt to 
which the lender had reftrifted the pawning of the robe, the declara- 
tion of the dender is credited; for as his depofition would be credited 


zag 


in whofe 
hands it was 
loft, and that 


to the 
tions of the 


if he were to deny the loan itfelf, it follows that where he merely oan 


denies a guality of the loan it is credited @ fortiori. 


Ir the borrower of the robe pawn it on the faith of a promife,— 
that is, on a perfon promifing to lend him a certain fum of money, 
and that perfon accept the pledge, and make the promife accordingly, 
and tne pledge (which 1s fuppofed to be equal to the amount of the 
debt) be loft before the pawnee had fulfilled his engagement, he [the 
pawnee] is in that cafe refponfible for the {um fo promifed, as a pro- 
mife is held to be the fame as a real debt ;—and the lender is en- 
titled to receive from the pawner the fum which he takes from the 
pawnee. 


IF a perfon lend his flave to another, that he may pawn him, and 
the borrower pawn him accordingly, and the lender afterwards eman- 
cipate him, he is accordingly free; for the owner's property in him 
is not deftroyed by the circumftance of his being pawned. And in 
this cafe the pawnee may either receive payment of his debt from the 
pawner, (who is ftill indebted to him,) or he may take from the 
lender the value of the flave by way of compenfation, as the right 
which he had in the worth of the flave was deftroyed by the lender 
emancipating him ;—and having thus received the value, he may re- 
tain it in pawn until fuch time as he obtain payment of his debt, upon 
which he mutt reftore the faid value to the owner. 


Ir a perfon borrow a flave or a camel with intent to pawn it, and 
having firft employed the flave in fervice, or rode upon the camel, he 
then pawn it in fecurity of a debt adequate to its value, and having 
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eee afterwards difcharged the debt, the pledge be completely deftroyed in 
the hands of the pawnee before reftoration, in that cafe the pawner i 

mw hot refponfible; for when he concluded the pawn he became exempt 

lofs of from re{ponfibility, notwithftanding he had previoufly enjoyed the 
ufufrué; fince alchough he at firft tranfgreffed, yet he afterwards re- 

tracted, an? aed in conformity with the intention.of the lender. In 

the fare manner, if the pawner, after having redeemed the pledge, 

C™ ploy it in fervice, without dccafioning.any detriment to it, and it 

be afterwards deftroyed by fome unforfeen contingency, he is not ‘re- 

{ponfible; becaufe the term of the loan having expired upon the re- 

demption of the pawn, he is no longer a dorrower, but becomes from 

that period a ¢ru/fee; and although, in taking the fervice of the pawn, 

he was guilty of a tranfgreffion, yet as he afterwards retracted and 

conformed to the intention of the lender, he becomes thenceforth free 

from all refponfibility. It is otherwife in the cafe of a perfon who 

has borrowed any thing not with an intent to pawn it; for his feizin, 

being derived merely from the loan, is not therefore the fame as that 

of the proprietor, to whom he is confequently bound to reftore the 

thing which he borrowed. In the cafe, on the contrary, of a loan 

with intent to pawn, when the thing is pawned the object of the 

lender is obtained; for his view 1s to have recourfe to the borrower ; 

that is to fay, that when the pawn is deftroyed in the pofleffion of 

the pawnee, and a difcharge of debt thereby proved, he may take 

from the borrower a fum adequate to what he 1s held to have dif- 

charged by the lofs of the pawn: wherefore if it be deftroyed in the 

hands of the borrower, without a tranfgreffion on his part, he is not 

re{ponfible. 


A pawner Ir the pawner kill the flave whom he had pledged, he is refponfible 
Oo for the value; becaufe by the murder of the flave he deftroys the nght 
ofthe pawnee, which is facred and inviolable; and a right of this na- 
ture, attaching to the property of any perfon, renders him [the pro- 
prietor] the fame as a ftranger with refpedt to refponfibility; like the 

connexion { 
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connexion of the right of the heirs with the property of a dying per- 
fon, which prevents the effect of his gratuitous aéts in any thing be- 
yond the third of his eftate; or like the connexion of the right of a 
legatee with the legacy bequeathed to him, which, if the teftator’s 
heirs fhould deftroy the article [bequeathed to him in legacy, ] renders 
them refponfible for the value as a fubftitute. 


Ir the pawnee commit any offence upon the pledge *, a fum is 
remitted from his debt equivalent to the atonement for fuch offence; 
becaufe the /ubflance of the pledge belongs to the proprietor [the 
pawner;] and as the pawnee has tranfgreffed upon it in this in- 
ftance, he is confequently refponfible to the proprictor for having 
fo done. 


Ir a pledged flave be guilty of an offence againft the pawner, either 
in perfon or property, fuch offence is of no account,—that is to fay, 
is not attended with any effect;—and in this our doctors have been 
unanimous; for as the offence is here committed by the property on 
the proprietor, the cognizance of it would tend to no advantage. (By 
the offences here alluded to is to be underftood merely fuch as induce 

e, not fuch as occafion retaliation.) 


Ir a pledged flave be guilty of an offence againft the perfon of the 
pawnee, this likewife (in the opinion of Haneefa) is of no account.— 
The two difciples have judged otherwife.— The argument adduced by 
them is that as, in this cafe, the offence does not affect the propri- 
etor, an advantage may be derived from a cognizance of it, fince the 
flave may be made over [to the pawnee] in reparation of the injury.— 
The offence is therefore of account in this inftance; and {uch (accord- 
ing to them) being the cafe, it follows that if the pawner and pawnee 
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concur in diffolving the contraét of pawn, and the pawner either de- 
liver the flave, or pay a fum to the pawnee in atonement for the of- 
fence, the obligation of debt is void * :—but if the pawnee fhould fig- 
nify that ‘* he does not defire any compenfation for the offence,” the 
flave remains in pawn as before. The argument of Haneefa is, that 
no advantage can poffibly refult from taking cognizance of the offence 
in queftion; for if cognizance of it be taken on account of the 
pawnce, it is then incumbent on him to extricate the flave from the 
guilt in which he is involved -+; wherefore he muft firft pay the ex- 
piatory fum, and then again recerve it, in which there is evidently no 
advantage. 


Ir a pledged flave commit an offence upon the property of the 
pawnce, fuch offence is of no account, according to all our doctors, 
provided the value of the flave be adequate to the amount of the debt; 
for here no advantage can refult from taking cognizance of the offence; 
as the remedy applicable in this cafe is an appropriation of the flave to 
the pawnee, in compenfation for the injury he had fuftained,—a re- 
medy which cannot here be effected, as the flave is not made over in 
atonement for the offence, but is /o/d, and a compenfation for the in- 
jury he has done to the property of the pawnee difcharged from the 
purchafe money ;—and as the fum appropriated to the difcharge of the 
compenfation is deducted from the debt, there is finally no advantage 
in taking account of the offence in this inftance. If, on the contrary, 
the value of the flave exceed the amount of the debt, there are two 
opinions recorded from Haneefa upon the cafe.—One is, that the of- 
fence may be redreffed in the proportion in which the value fof the 
flave] exceeds the debt, a pledge being a truft with refpect to any 


* Becaufe the flave here appears to have been “ Jof? in the hands of the pawnee,”” a cir 
cumftance which liquidates his debt. 


Becaufe he is poflefled of the flave ina way which induces refponfibility. 
_excefs, 
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excefs, and the injury in this cafe being fimilar to that committed by 
a flave in depofit on the property of the truftee. The other is, that 
the offence cannot be redreffed at all; for as the effect of the contract 
of pawn (namely, the detention of the flave on account of debt) ap- 
plies to the excefs as well as to any other part of the pledge, it may 
therefore be faid that he is a fubjeét of refponfibility ix toto. 


Ir an offence be committed by a pledged flave on the fon of the 
pawner or pawnee, it is cognizable; for, as the right of property of « 
father is, in reality, diftin@ and feparate from that of his fon, the 
crime is therefore the fame as if committed upon a ftranger. 


Ir a perfon pawn a flave eftimated at one thoufand drms, in fecu- 
rity for a debt of the fame amount, payable at fome future period, and 
the value of the flave be afterwards lowered to one hundred dirms from 
a fall in the price *, and a perfon then kill the flave, and pay a com- 
penfation of one hundred dirms, (being the value he at that time 
bears,) and the time of payment arrive, the pawnee muft in this cate 
keep poffeffion of the hundred dirms aforefaid in lieu of his debt, and 
has no further claim whatever upon the pawner.—This is founded 
upon an eftablifhed rule, that no regard is paid to any depreciation of 
a pledge from a fall in the price, regard being had folely to the value 
it bore at the time of the contract of pawn ;—whence it 1s that (as is 
here mentioned) a diminution of the value of a pledge from a fall in 
the price does not occafion a remiffion of the debt, according to our 
doétors:—contrary to the opinion of Z:fer, who contends that, upon 
the pledge fuftaining any lofs with refpect to its worth, it may be faid 
to fuftain a lofs with refpe& to the /ubfance alfo. . The argument of 
our doétors is, that a fall in the price arifes merely from a decteafe of 
defire in men towards the article, —a circumftayce to which no regard 


* That is, froma fall (for inftance) in the current or market price | 
18 
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is paid in the cafe of fale, (whence the purchafer has no option in 
confequence of any cafual fall in the market, but owes the whole 
price agreed for,) nor in the cafe of ufurpation, (whence an ufurper, 
upon reftoring the article he has ufurped, is not refponfible for any 
depreciation it may have fuftained’ in the interim of ufurpation from a 
fall in the price.) As, therefore, no part of the debt is remitted in 
confequence of a fall in the price, the flave continues in pledge op- 
pofed to the whole of the debt ;—and upon any perfon killing him, 
he pays the value which he [the flave] then bears, namely, one 
hundred dirms ; (for, in exacting compeniation, regard mutt be paid to 
the valuc at the time of the deftrution taking place;)—and the 
pawnee takes the hundred dirms, as being a compenfation for the 
worth of the pledge with refpect to the owner of it. But, after this, 
the pawnce has no further claim on the pawner; becaufe the feizin of 
the pawnce ftands as a feizin of payment from the time of his obtain- 
ing poffeffion of the pledge, which payment is confirmed in the event 
of the lofs of the pledge whilft in his poffeffion. The value of the 
flave, moreover, at the beginning was one thoufand dirms, and upon 
his being deftroyed in the hands of the pawnee, he [the pawnee] 1s 
accounted to have received payment of his whole debt in virtue of hts 
original feizin. But fince, in confequence of his having received one 
hundred dirms, it is impofhble that he can alfo be thus accounted to 
obtain payment of one thoufand drms (the original value of the flave) 
without inducing ufury, the matter is therefore {ettled thus,—that he 
received thefe hundred dirms as part payment of his debt of one thou- 
fand dirms, and that there ftill remain nine humdred dirms annexed to 
the fubftance of the pledge; and that, upon the pledge being deftroyed 
in his poffeffion, he is in confequence of fuch deftruction accounted to 
receive payment of nine hundred dirms. It is otherwife where the 
flave dics a natural death in the hands of the pawnee; for as, in that 
cafe, there can be no imputation of ulury, he is therefore held to have 
received payment of the woe of the debt in that inftance. 


Ir 
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Te a perfon pawn a flave eftimated at one thonfand dirms in fecu- 


nity of a debt of the fame amount, and the value of the flave be after- 
wards lowered to one hundred arms by a fall in the price, and the 
pawnee be authorized by the pawner to fell the flave, and accordingly 
fell him for one hundred dirms, and take pofleilion of the price to- 
wards the difcharge of his debt,—he is ftill entitled to receive from 
the pawnee the remaining nine hundred dirms; for as the pawnee fold 
the pledge at the inftance of the pawner, it is in effe& the fame as if 
the pawner had taken it back and fold it himfelf,—in which cafe the 
agreement would be diffolved, and the debt would continue in force, 
except in regard to that fum which the pawnee had received,—and fo 
here likewife. 


Ir a perfon pawn a flave valued at one thoufand dirms againft a 
debt of the fame amount, and afterwards a flave valued at one hundred 
dirms kill the flave in pawn, and having been given in compenfation 
for his blood, be detained in pawn ia lieu of him, the pawner is in 
that cafe compellable to redeem him by the payment of the whole of 
the debt, namely, one thoufand dirms. This is the opinion of Ha- 
necfa and Aboo Yoofaf. Mohammed muntains that the pawner is in this 
cafe at liberty either to redeem the pledge by ditcharging the whole of 
the debt, or to transfer the property of it to the pawnee as a commu- 
tation. Ziffer, on the other hand, contends that the flave who per- 
petrated the murder is to remain in pawn in fecurity of one hundred 
dirms; and that the remaining fum of nine hundred arms is accounted 
to be difcharged; becaufe (as he argues) the feizin of the pawnee in 
virtue of the contract is a feizin of payment, which is fulfilled in 
this cafe by the deftruction of the pledge: but as the pledge has left 
behind it a return or confideration, equivalent to the tenth part of the 
debt, fuch part is therefore ftill due, and the flave is detajned in pawn 
in fecurity thereof. The argument of our doctors is, that in this cafe 
no part of the debt is remitted; becaufe the fecond flave is a fubftitute 
for the firft, in regard merely-tofle/> and G/ood, (that is, in regard to 

5 appearance 3) 
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appearance;) and as, in cafe of the exiftence of the firf flave, if the 
value were to be diminifhed by a fall in the price, ftill no pait of the 
debt (as we have before fhewn) would be on that account annulled, — 
fo neither is any part annulled when another flave is fubftituted for the 
one originally pledged. Mohammed has indeed faid that the pawner 
may neverthelefs refufe to redeem the pledge; for when a change and 
diminution of value took place in the pawn whilft in the poffeffion of 
the pawnee, (which is a caufe of refponfibility,) the pawner became 
empowered to object to the redemption of it;—in the fame manner as 
where a flave kills a purchafed flave antecedent to the delivery of him, 
—in which cafe the purchafer has it at his option either to accept the 
flave who committed the murder in lieu of the one he purchafed, or to 
annul the contract [of fale.] To this, however, the two Elders re- 
ply, that upon the fecond flave being, with regard to appearance, fub- 
{tituted for the firft, it may be faid that no change takes place in the 
identity of the flave; and as the fubftance of a pawn is a ¢ru/? in the 
hands of the pawncee, it follows that the pawner cannot render it the 
property of the pawnee unlefs he fhould confent thereunto.—More- 
over, the transfer of a pledge in commutation of the debt to which it 
ftood oppofed was a common practice in times of ignorance, but 
has fince been profcribed by the Law. It 1s otherwife with ref pect to 
the cafe of fale adduced as a parallel by Mohammed; for there the buyer 
has the option of annulling the contract of fale; and the annulment of 
fale is permitted by the Law. 


Ir a pledged flave flay a perfon by mifadventure, the fine of blood 
is in that cafe chargeable to the pawnee, who muft defray it accord- 
ingly :—nor is he at liberty to commute the flave for it, as he has not 
the power of transferring the property of him to any perfan. If, 
therefore, the pawnee difcharge the whole fe, the flave is thereby 
rendered pure; and the ftains of guilt being thus effaced, his [the 
pawnee’s] claim of debt fubfifts as before: but he is not entitled to 
make any demand on the pawner on account of the fum which he 


paid 
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paid in expiation of the crime of the flave; for as it was committed 

whilft in his pofleffion, (a circumitance which occations refpontibi- 

lity*,) the atonement for it therefore refts upon him. If, how- ra he an 
ever, the pawnee object to the pgyment of the penalty, the pawner deftayed by 
muft in that cafe be ordered either to pay the fine, or to make over 

the flave in lieu of it; for the pawner is the proprietor of the flave; seen 
and the fine was chargeable to the pawnec merely for this reafon, in fiquidation 
that his right is conneéted with the flave [in virtue of paw, ] and not =e 
becaufe of his being in any refpect the proprietor. Upon his refufal, 
therefore, the claim of atonement for the offence lies againft the 
pawner, as being proprictor of the flave; and the atonement, in the 

prefent inftance, is either paying the fine of blood, or making over 

the flave in lieu of it. If the pawner adopt the etter alternative, his 

debt to the pawnec is held to be completely difcharged; for the tranf- 

fer having been gncurred by an offence committed by the flave whilft 

in the pawnee’s poffefion, he therefore, as it were, perifbes in his hands. 

If, alfo, he adopt the former alternative, (that of paying the fine,) 

his debt is extinguifhed; for as the flave was (as it were) of by the 

offence, the recovery of him was incumbent on the pawnee, by the 
payment of the atonement. Upon the pawner, therefore, difcharg- 

ing fuch atonement, he, as it were, retrieves the flave, and 1s confe- 

quently entitled to payment from the pawnce; tor which reafon the 

debt is held to be annulled. It is otherwite where a perfon pawns a 

flave girl who bears a child whilft in the poffleffion of the pawncee ; 

for if that child fhould either kill a man, or tre{pats upon any perfon’s 
property, it is incumbent on the pawner in the firft inftance to make 

over the child in expiation for the murder, or in compenfation for 

the damage he may have occationed; as the child 1s not a fubject of 
refpontibility with the pawnee. If, therctorc, the child be given in 

lieu of the blood or property, it is excluded from the contract of pawn, 


' The immediate poffeffar of a lave is ina certain degree refponfible for his conduct. 
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but is not deducted from the pawnee’s debt,——in the fame manner as 
where it dies a natural death:—or if, on the other hand, he pay the 
atonement, the child in that cafe remains in pawn with its mother 
as before. 


Ir a pledged flave deftroy the property of any perfon to an equal 
or greater amount than his valuc, and the pawnee difcharge the debt 
thus incurred by the flave, his claim upon the pawner holds good as 
before, in the famc manner as where he pays a pecuniary atonement 
for any offence committed by the flave. In cafe, however, of his ob- 
jeCting to fuch payment, the pawner is then required either to fell the 
flave towards difeharging of the dcbt, or to pay it himfelf. If he 
adopt the /atfer alternative, the claim of the pawnee is cancelled, in 
the fame manner as explained in the example of afonements. If, on 
the contrary, he prefer the former alternative, and (declining to pay 
the debt himfelf) {cll the flave towards the difcharge of it, in that 
cafe the perfon who fuftained the injury muft firft take what is due to 
him from the price, (his claim naving preference to that of the 
pawnec,) and then, if any thing remain, enquiry muft be made 
whether the claim of the proprietor of the goods was greater, equal 
to, or /e/fs than that of the pawnee!—If it be either equa/ to, or 
greater than the claim of the pawnee, the refidue of the price is ap- 
propriated to the pawner, and the debt of the pawnce is held to be an- 
nulled; for upon the flave being fold towards the difcharge of a debt 
attaching to him in confequence of an offence committed whilft in the 
pofleffion of tke pawnee, the cafe becomes in effect the fame as if he 
had been deftroyed in the pawnee’s pofleffion. If, on the con- 
trary, the chim of the proprietor be lefs than that of the pawnee, the 
clum-of the pawnce ts in that cafe annulled only in proportion to the 
fum difburied to the proprietor; and the remainder is detained in 
pawn in licu of the flave ;—wherefore, if the pawnee’s debt be at that 
time due, he may then take this fum as a fatistaction for it; but if the 
termof payment fhould not have arrived, he muft retain it in his 

5 hands 
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hands until his debt become payable. If, on the other hand, it fhould 
fo happen that the price of the flave docs not altogether fuffice tu- 
wards the difcharge of the proprietor’s debt, he [the proprietor] may 
in that cafe take the whole of the price, but without making a de- 
‘mand on any perfon for the remainder, until fuch time as the flave 
may have become free; for his right relates to the flave; and as the 
flave has been fold towards making fatisfaction for it, his claim there- 
fore to whatever part of the right may not have been thus difcharged, 
is fufpended until the flave obtain his frecdom, when it may be 
again urged;—and if the flave, after obtaining his freedom, fhould 
thus difcharge the remainder, he is not then entitled to claim a reim- 
burfement from any perfon, as the money he difburfed was due from 
him on account of his own act. 


Ir a perfon pawn a flave valued at feo thoufand dirns in fecurity If the value 

, ‘ ‘ of the flave 

of a debt of ove thoufand, and the flave commit an offence, in that cafe he twice the 
rnc eee “ep eu %. amountof the 
the pawner and pawnce mutt 40/4 vc ordered to pay the atonement * ; iene 


for a moicty only of the flave is infured with the pawnee, the other eee 7 
moiety being with him as a ¢rufl; and accordingly the atonement for frayed eau 
the i/ured moiety is chargeable to him, and that of the other moiety : ba 
to the pawnee. If, therefore, the pawner incline to give the flave as 
a compofition for the offence, and the pawnec affent thereto, his [the 
pawnec’s] debt is extinguifhed. If, on the contrary, the parties dif- 
agree, (one of them inclining to give the flave in computition, and 
the other wifhing to difcharge the atonement,) the declaration is in 
that cafe accepted of the party who prefers paying the atonement, 
whether it be the pawner or pawnce ; for if the pawwnee pay the atonc- 
ment, ftill the right of the pawner is not annulled; whereas the 


pawner, in commuting the flave for the penalty, would deftroy the 


* This does not mean that each is to pay the atonement, (for that would be to pay it 
turice,) but that the obligation of atoniig for the offence refts upon the ene as well as upon 
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right of the pawnce. If the pawwnee pay the atonement, a part of the 
payment, in proportion to the part [of the flave] he held in sruf, is 
co Jthlered as gratuitous, (for this reafon, that if he had not chofen to 
pvt, the mutter would have refted upon the pawner,) and fuch 
bein the cde, he has no claim upon the pawner for an indemnifica- 
tiou—Hf, on the contrary, the pawnee refufe to pay the atonement, 
aid the pawner difcharge the whole, a moiety of it is in that cafe 
placed to the account of the pawnee;—(that is to fay, is deducted 
from his claim;) for as, in all cafes where pledged flaves commit a 
crime, the debt of the pawnee is held to be cxtinguifhed upon the 
pawner cither making over the flave, or paying the atonement, it fol- 
Jows that the pawner, in paying the atonement, does not act gratz- 
itoufly. As, therefore, a moiety of the atonement is due fiom the 
pawnee, if fuch moicty be equal to, or greatcr than his claim, the 
whole of his debt is extinguifhed; or, it it be 4/5, a proportionate 
part; whuillt the flave is detained in pawn in fecurity of the part re- 
maining due. 


Ir a pawner die, his executor is empowered to fell the pledge, 
and difcharge the debt, provided he obtain the confent of the pawnee3 
for as the executor rcprefents the pawner, he has confequently the 
{ame power and privilege as had appertained to 4am during his life- 
time. But if a pawner die without leaving an executor, it then 
belongs to the Ausee to appoint a perfon to aét in that capacity ; as it 
is his duty to conterve the rights of thofe who are themfelves inca- 
pable of maintaining them; which purpofe is fulfilled in the appoint- 
ment of an executor, who may difcharge the debts of the deceafed, 
and receive payment of his claims upon others. 


Ir an exccutor pawn part of the effects of the defuné& to one 
creditors, it is illegal, and the other creditors may compel 
to revoke the pawn;—for an executor, not having the power 
of 
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of paying fome of the creditors, and of excepting others, cannot 
therefore give pledges to fome and nor to others; as a pledge is held 
to be the fame, in eftect, with an actual payment. It, therefore, 
the executor fhould, in the mean time, difcharee the claims of the 
other creditors, the pawn which he before made is val.d, fince in 
{atisfying them he removes the bar to its legalitv. But i the de- 
func fhould leave only one debt again{ft him, in that cafe the execu- 
tor is juftified in pawning part of the effects in fecurity of it; for, 
fince he has a power of giving part of the effects in payment of 
the debts of the deceafed, he may confequently depofit part of them 
in pledge; and if, afterwards, he fell the pledge as a means of 
difcharging the debt, it is lawful, becaufe the fale of the effects 
of the defun& with a purpofe to pay off his debts being lawful 
when they are zof pawned, it is confequently fo likewife when they 
are pawned, 


Ir an executor take a pawn in fecurity of a debt due to the de- 
funct, it is lawful; becaufe the feizin of a pawn is the fame as a re- 
ceipt of payment; and it is the duty of an executor to receive payment 
of the debts of the deceated. (A more particular explanation of the 
powers of an executor, with refpect to pawns, fhall be given in treat- 
ing of Executor/hips.) 
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SECTION. 


IF a perfon pawn, in fecurity of a debt of ten dirms, a quantity 
of the juice of grapes of the fame valuc, which afterwards becomes 
wine *, and then vinegar, and the value of the vinegar be alto ten 
dirms, it in that cafe remains in pawn for the debt of ten dirms; be- 
caufe whatever is fit to be /old/ is likewife fit to be pawned, fince 
wor th is requilite to the fitnefs in the ove inftance as well as in the 
other; and wine, although not at fff qualified for fale, does yet pof- 
{els that fitnefs ultimately ;—whence it is that if a perfon purchafe 
the juice of grapes, and it become wine prior to his taking pofleffion, 
ftill the compaét of the fale is not diflolved; but the purchafer has, in 
fuch cafe, the option of either adhering to, or receding from the bar- 


gam; as the goods which he purchafed, having been changed, are 
thereby as it were damaged. 


Ira goat, eftimated at ten dirms, having been pawned for a debt 
of the fame amount, fhould afterwards die, and its {kin be preferved 
fo as to bear a value of one diva, it is detained in pawn in fecurity of 
a like part of the debt; for as a contract of pawn is completed and 
perfected by the deftruction of the pledge, (fince the object of it, 
namely, a payment of debt, 1s then obtained,) it follows that where 
a part of the pawn remains, the contract continues in force in propor- 
tion to that part. It is otherwife where a goat, having been fold, 
dies before the purchafer takes pofleflion, and the fkin is preferved ; 


By fermentation, (For an explanation of this, {ce Probibited 
for 
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for in that cafe the contract is completely void,—(that is to fay, it 
does not fubfift even in regard to the Ain ;)—becaufe fale is rendered 
void, and entirely done away, by a deftruction of the goods before the 
delivery of them to the purchafer; and fuch being the cafe, it cannot 
(in this inftance) revert with refpect to the fkin. 


Every fpecies of increafe accfuing from a pledge after the execu- 
tion of the contract, (fuch as milk, frurts, wool, or progeny,) belong 
to the pawner, as being the offspring of his property :—but they are, 
neverthelefs, detained with the original in pawn; for branches are 
dependant on the ftock ; and the contraé&t of pawn, being of a binding 
nature, extends over all its branches. If, however, this offspring be 
deftroyed in the pawnec’s hands, he is not refponfible for it; becaufe 
no part of the fum oppofed to the original is oppoted to the offspring, 
as that was not originally included in the contract, fince the propofal 
and acceptance which form the contract did not relate to, or compre- 
hend it. If, on the contrary, the orginal be deftroyed, and the off- 
{pring remain whole, it is incumbent on the pawner to redeem the 
fame, by paying its proportionate value; that is to fay, the debt muft 
be divided proportionably to the value which the orginal bore at the 
time of concluding the bargain, and that which the offspring bears at 
the time of redeeming it; and the proportion given to the original is, 
upon the lofs of it, held to be annulled; but that of the offspring re- 
mains due, and muft be paid by the pawnce towards the redemption 
of it*. (A variety of cafes are determined by this rule, feveral ot 

which 


* As this is fomewhat obfcure, it may be proper to render it more clear, by a ftate- 
ment of the cafe according to the rules of proportion. Suppofe, therefore, the debt to be 
one hundred dyras, the original pledge valued at one hundred, and its offspring at fifty, — 
in that cafe the original and offspring, amounting to one hundred and fifty arms, are 
pawned in fecurity of one hundred dirms.—Now, in order to know the proportions of 
pawn which the original and the offspring refpectively bear to the whole debt, the latter 
muft firft be multiplied by the original; and the multiple divided by the whole value of 

both 
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which are fet forth in the Kafdyat-al-Moontihee; and the whole are 
cnumerated in the Fama Sagheer and Zeeadat ) 7 


Ir a perfon, having pawned a goat, defire the pawnce to milk it, 
giving him, at the fame time, permiffion to enjoy whatever quantity 
he might milk, and the pawnee act accordingly, he is not liable to 
compenfate for the milk he may have thus confumed, nor is his claim, 
on that account, in any meature diminifhed, fince he ufed the milk 
at the inftance of the pawner. If, therefore, the goat die unre- 
deemed in the hands of the pawnec, the debt owing to him muft be 
divided into two parts, proportionate to the value of the goat and of 
the milk; and that part oppofed to the goat is cancelled; whilft the 
other part, oppoted to the milk, remains due from the pawner; be- 
caute, although the milk be the property of the pawner, yet as the 
pawnee contumed it by his defire, the cafe is the fame as if the 
pawner had hinfelf taken and deitroyed it. The pawnee, there- 
fore, is not anfwerable for the milk: but [if the goat die] his claim 
{till exifts with refped&t to that proportion which correfponds with it. 
The fame rule alfo obtains with regard to the offspring of a goat, 
which a pawnee cats at the defire of the pawner; and, in fine, 
with refpect to every inereate accruing from pledges pofterior to 
the contract. 


Tite augmentation of a pledge 1s lawful, in the opinion of all our 
doctors ;—as where, for inftance, a perfon, having pawned a flave for 
a debt of one thoutand dirms, afterwards gives the flave a garment to 
be detaincd likewite in pawn in fecurity of the fame debt ;—in which 


both [original and offspring] and the product gives the proportion of the original ; after 
which the fame procefs muft be obferved with refpe& to the offspring ;—when the calcu- 


‘Jation will ftand thus: 


150: 100:: 100—-663 the proportion of the original pledge. 
350:360:: 50-33) the proportion of the offspring. 


cafe 
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cafe the addition fo made to the original pledge is lawful, and the 
garment is included in the agreement; the cafe being, in fhort, the 
fame as if the flave and garment had been originally pawned together. 
On the other hand, the increafe of a debt in fecurity of which a pawn 
has been taken is not lawful, (according to Hanecfa and Mohammed ;) 
that is to fay, the pledge oppofed to a particular debt does not alfo 
ftand oppofed to any increafe upon it. Aboo Yoofuf holds that both 
debts are liquidated—The addition to a pledge, as here ftated, is 
termed Zeedd:t Koofdee, or intentional increafe* ; and the debt is to be 
between the value the origina/ pledge bore at the time of pawning it, 
and that which the addition bears on the day of its delivery.—Hence 
if the value of the latter was then five hundred drms, and that of the 
original pledge at the time of concluding the agreement one thoufand, 
and the amount of the debt likewife one thoufand, the debt is in that 
cafe divided into three fhares, two of which are oppofed to the original 
pledge, and the remaining one to the increafe; and according to this 
proportion they are refpectively charged for, if loft or deftroyed in the 
hands of the pawnce. 


IF a perfon, in fecurity of a debt of one thoufand dirms, pawn a 
female-flave of the fame valuc, who afterwards brings forth a child 
likewife eftimated at one thoufand arms, and the pawner then in- 
creafe the pledge by the addition of a flave alfo valued at one thoufand 
rirms, (faying tothe pawnee, ‘* 1 have added this flave to the child 
‘* of the pledge,”’) the flave is in that cafe pawned with the chi/d only. 
If, therefore, the child afterwards die, the flave is no longer in pawn, 
infomuch that the pawner may refumc him from the pawnce without 
making him any return. If, alfo, the flave fhould die, or be loft, 
nothing is chargeable on that account to the pawnee.—If, on the other 
hand, the mother fhould die, the dcbt muft in that éafe be divided 
between the value fhe bore at the time of concluding the contrac, 


* To diftinguihh it from accidental increafe by breeding, vegetation, &c. 
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and that which the child bears on the ne of redemption ;—and fince 
the flave was attached folely to the child, the fhare of the child. muff 
therefore be proportionably divided between it and the flave, agrec- 
ably to their refpective values, in order that if either of. them fhould 
die he may be charged for accordingly. If, on the contrary, the 
pawner attach the flave to the mother, (faying to the pawnee, ‘* I. 
‘© have placed him with er in addition to the pledge,”’) the debt 
muft in that cafe be proportionably oppofed to the mother and the 
{lave, according to the value which they feverally bore at the time of 
fcizin; and from the fum oppofed to the mother a proportionate part 
muft be allotted to the child; for the pawner, in having placed the 
{lave with the mother, joined him (as it werc) to the oe al matter 
of the agreement; whence the child is included in the proportion of 
the fiotber only. 


Tr a perfon pawn a flave valucd at one thoufand dirms in fecurity 
a debt of the fame amount, and afterwards give the pawnee another 
flave, likewifle of the fame value, to be detained in place of the former, 
in that cafe the firft flave is confidered as being in pawn until fuch 
time as the pawnce reftore him to the pawner in the way of annulment, ° 
the fecond flave being merely a depofit in his hands until he be regu- 
Jarly rendered a fubftitute for the other; for the firft flave was in- 
cluded in the refponfibility of the pawnce only becaufe of his being 
poflefied i fecurity of debt; and as both the feizin and the debt ftill 
cxift, the flave therefore continucs a fubject of refponfibility until the 
feizin be formally voided; and fuch being the cafe, the pawnee is not 
liable for the fecond flave, as the partics intend one of them only to be 
included in the pawnee’s refponfibility:—but upon the pawncee reftor-* 
ing the firft flave to the pawner, he becomes refponfible for the fecond. 


Ty the pawnce acquit the pawner of the debt, or beftow it on him 
in gift, and the pledge be afterwards deftroyed in his [the pawnee’s] 
poficflion, he is not refponfible for it, according to our doftors, pro- 

ceeding 
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ceeding upon a favourable conftruction of the Law :—contrary to the 
opinion of Zifer. The reafons for a favourable conftruétion of the 
LAW in this particular are twofold.—Frrsr, a pledge is infured on 
two conditions ;—one, that it be actually poffefled by the pawnees 
and another, that it be oppofed to a debt either due or promifed. Now 
compenfation for a pledge in the cafe of a dcbt then duc, is made in 
this manner,—that if the pawn be loft in the hands of the pawnce, 
his debt is extinguifhed, provided the value of the pledge be adequate 
to the amount of the debt; whercas compenfation in the cafe of a pro- 
mufed Acbt is made by conftraining the pawnee, in cafe of the decay 
of the pledge in his hands, to make good to the pawner the fum he 
had promited;—and in a cafe where the pawnee acquits the pawner 
of the debt, or beftows it on him in gift, the /econd condition is want- 
ing, as no debt exifts in that inftance cither due or promifed. Sr- 
CONDLY, one object of a pawner in dclivering the pledge to the 
pawnee is that, in cafe of its lofs, he may be abfolved from any 
further obligation: but where the pawnee acquits the pawner of the 
debt, and the pawn is afterwards loft in his hands, the defire of the 
pawner being accomplifhed, the pawnee is not therefore liable for it ; 
(unlets, however, the pawnce, having remitted the debt, refufe to 
reftore the pawn, and prevent the pawner from retuming it; for in that 
cafe, if the pledge be loft, he is refponfible for the value, fince by 
fuch obftru€tion he becomes an w/urper, as he no longcr poficfles a 
power of obftruction.)—In the fame manner, if a woman take a 
pledge from her hufband in fecurity of her ftipulated dower, and after- 
wards exempt him from the payment of it, or apoftatize from the 
faith before confummation, and the pledge be then dcftroyed in her 
hands, fhe is not refponfible for it, as the dower (like the debt) was 
remitted. 


IF a pawnee receive payment of his debt, either from the pawner 
or from an unconcerned perfon, in a gratuitous manner, and the 
pledge be afterwards deftroyed in his poffeffion, his debt is in confe- 
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quence extinguifhed, and it 1s incumbent on him to reftore what he 
had received to the perfon from whom he received it, whether the 
pawner or any other; for the feizin of the pawnee is equivalent to a 
receipt of payment in cafe of the lofs of the pledge; and in the prefent 
inftance, upon the pledge being deftroyed, the pawnee is accounted 
to have received payment from the time he was firft feized of it; and 
as he is not entitled, after that, toa /econd difcharge, and the payment 
he had received as above then becomes fuch in effect, it muft there- 
fore be refunded.—In fhort, the difcharge of the pawnee’s claim, 
whilft he remains feized of the pawn, does not take place, but con- 
tinucs /u/pended until he deliver it to the pawner; and {uch being the 
cafe, the pawner is not therefore, during that time, held to be ac- 
quitted of the debt ;—and upon the pledge being afterwards deftroyed 
in the hands of the pawnee, his pofleffion of it under fuch a circum- 
ftance is, in effect, @ receipt of payment, and the other payment re- 
ceived whilft he was in pofleffion of the pledge is annulled and done 
away, for otherwife a repetition of difcharge would be induced ;—for 
which reafon he muft refund the money he received in payment,—and 
alfo for this reafon, that if he were not to refund it the intent of the 
pawner would be defeated. 


Ir a pawnce purchafe fome fpccific article from the pawner in lieu 
of his debt, or compound the debt with him for fome {pecific article ; 
and the pawn be afterwards loft in his poffeffion, he is ftill refponfible, 
and may therefore be compelled to reftore the article which he had 
either received in purchafe or compofition; for the feizin of that ar- 
ticle, in either cafe, is equivalent to an acceptance of payment; and 
confequently, if he do not refund it, a double receipt of payment is 
induced, as mentioned in the preceding example. 


Ir a pawner transfer the debt which he owes the pawnee upon 


* another perfon, (fuch as Zevd, for inftance,) who agrees to pay the 


fame, and the pawnce, having affented to fuch transfer, acquit the 
pawner 
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pawner of the debt, and the pledge be afterwards deftroyed in the 
pawnee’s hands, the transfer is thereby rendered ineffetual, and the > 
claim of the pawnee is annihilated; for although, in contequence of 
the transfer, the transferrer [the pawner] be acquitted of any further 
concern in the matter, yet this acquittance is the fame as an actual 
payment, inafmuch as the {um, the payment of which he had tranf- 
ferred upon the other perfon, is ultimately difburfed by him, he 
having fo transferred it in confequence of his having a claim upon the 
transferee for a like fum, whence the payment is made from him i 
effeli;—or, if that perfon was not indebted to him, ftill the pawner 
muft afterwards repay whatever fum he may have difburfed in confe- 
quence of the transfer, as in that cafe he acted in the capacity of an 
agent on his behalf. 


Ir a perfon pawn any thing into the hands of another, and both 
parties afterwards concur in faying that no debt had ever fubfifted be- 
tween them, and the pledge be thca deftroyed in the hands of the 
pawnee, it is anfwered by the debt; in other words, the debt in fecu- 
rity of which the thing had been pawned is extinguifhed ;—for there 
is {till a probability of the debt being eftablifhed by the parties at fome 
future period concurring and agreeing that it did exift; whence it is 
poffible that the debt may be claimed,—a circumftance which cannot 
happen in a cafe of acqusttal of debt. 
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BOOK XLIX. 


Of YA NAYAT, or OrrenceEs againft the Person. 


TF" N42°4T, in the language of the aw, is a term expreflive of 

any prohibited act committed either upon the perfon or property: 
—in the practice of lawyers it fignifes that prohibited a&t committed 
upon the perfor *, which is called. surd:r, or upon a part of the body, 
which is termed wounding or maiming. 


* Arab. Zut, fignifying the body connected with the foul; in oppofition to Badan, 
which means fimply the material body. The tranflator renders it perfor or fife, as deft 
fuits the context. 


Chap. 
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Chap.. I. Introduory. 

Chap. II. Of what occafions Retaliation. 

Chap. II]. Of Retaliation in Matters fhort of Life. 

Chap. IV. Of Evidence in Cafes of Murder. 

Chap. V. Of the Circumftances under which Marder takes place. 


CHAP. I. 


"Taz homicide of which the Law takes cognizance 1s of five kinds 3° 


]. Katl-amd, or wilful murder; Il. Shabbah-amd*, or manflaughter; 
III. Kati-khotd, or homicide by mifadventure; 1V. Katl-kayem-mokdm- 
ba-Khota, or homicide of the fame nature as that by mifadventure ; 
and V. Kat/l-ba-Sibbab, or homicide by an intermediate caufe. 


KaATL-AMD, or wilful murder, is where the perpetrator malici- 
oufly kills a man with a weapon, or fomething that ferves for a wea- 
pon, fuch asa club, a fharp flone, or fire; becaufe amd means inten- 
tionally, or wilfully; and as the intention is a thing concealed, which 
we cannot difcover but by inference from fomcthing affording an ar- 
gument of it, and the ufe of an infrument of murder does afford fuch 


* This is a technical phrafe fignifying, literally, “ the femblance of wilful :”"—the 
tranflator exprefles it by the term .manflaughter, on the authority of Save, (fee his Intro- 
ductory .Difcourfe, fee. VI.) and alfo, as being the moft analogous term in our 
‘language. 
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argument, it may be concluded, where fuch an inftrument is ufed 
by the flayer, that murder was his intention. 


Ir a perfon commit wilful murder, two points are eftablifhed. 
I. that the murderer is a criminal; becaufe it is faid in the Koran, 
SS WHOEVER SLAYETH.A BELIEVER, HIS REWARD IS HELL3;”’ 
and the fame is repeatedly mentioned in the traditions ; and all au- 
thoritics, moreover, concur in this point. II. that the murderer is— 
liable to retaliation; becaufe the Koran fays, ‘* Ir 1s INCUMBENT 
‘* ON YOU TO EXECUTE RETALIATION UPON MURDERERS, —by 
whom is to be uaderftood perfons guilty of w/ful murder, as it is faid 
in the traditions, $* 1//ul murder requires retaliation.’—An oftence 
is, moreover, rendered complete by the mention, and complete pu- 
nifhment (underftood by retaliation) is incurred where that exifts, but 
otherwile not. In fhort, retaliation is incurred in a cafe of wilful 
murder, except where the heirs * of the murdered perfon either for- 
give or compound the offence, retaliation being their right. It is pro- 
per, allo, to obferve, that retaliation is the appointed penalty in this 
inftance; and the heir is not at liberty to commute it for a fine, but 
with the confent of the murderer. This is likewile one opinion of 
Shafei. We however fays, that the heir is at liberty to remit the re- 
taliation, and exact a tum in hieu of it, without the murderer’s con- 
fent; for as this occations his releafe from deftruction, it 1s confe- 
quently lawful independant of his will. Another opinion of his is, 
that one of two things is incurred, without any particular appoint- 
ment or {pecification of cither,—namely, retaliation, or fine; and 
that this determination refts with the heir,—(that is, one or other 


* Arab. Awleya, plural of elle. This term has a multitude of meanings, as has 
been already repeatedly obferved. In the prefent inftance it fignifies the next of din, or 
other perfons entitled to exact retaliation, as is more fully explained in treating of the 
levying of fines. The term heir, although not ftrictly literal, is adopted as being the moft 
analogous for the convenience of the Englith reader.—-/Fallee-ad-dam is for the fame 
xeajon rendered avenger of diced. 

becomes 
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becomes determined, according to his choice;) becaufe the LAW en- 
dows the individual with a right for the reparation of his injuries; and 
the injury, in the prefent inftance, is repaired either way. The ar- 
guments of our doctors in fupport of the former opinion are twofold. 
First, what has been already quoted from the Koran and the tra- 
ditions. SECONDLY, property is incapable of being a recompence for 
murder, fince between property and a man there is no equality or com- 
parifon,—whereas retaliation poffefles this capacity, becaute of the 
equality between the perfons of the murdered and the murderer ;— 
and it is, moreover, advantageous to the living, fince by the exe- 
cution of a murderer men are deterred from committing this 
offence. 


THERE is no expiation, in a cafe of wilful murder, according to 
our dodtors. Shafet maintains that expiation alfo is incumbent *; for 
as the neceflity for expiation is ftill more urgent in a cafe of wi/ful 
murder than in a cafe of homicide by mifadventure, it follows that in 
the former inftance it is incumbent a fortiori. ‘The argument of our 
doétors is that wilful murder is a peculiarly heinous offence; and as 
expiation bears the property of an act of piety, the performance of it 1s 
not to be annexed to an offence of that defcription. Expiation, more- 
over, is appointed by the Law in attonement for the /maller offence, 
namely, homicide by mifadventure; and it does not hence follow that 
it is appointed in atonement for the greater offence alfo, namely, 


wilful murder. 


_ Ons effeét of wilful murder is that the murderer 1s excluded from 
being heir to the murdered perfon; for, in the traditions, it is faid, 
“© There is no inheritance to the murderer.” 


* That is, befides the jine,—fuppofing retaliation to be remitted in lieu of a ne; for 
where retaliation is executed, expiation is out of the queftion, 
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SHABBAH-AMD, or manflaughter, according to Haneefa, 1s where 

the perpetrator {trikes a man with fomething which is neither a wea- 
pon nor ferves as fuch. The two difciples and Shafez maintain that if 
the ftroke be given with a large ftone, or a club, the act amounts to 
wilful murder. Shabbahb-amd, or manflaughter, on the contrary, 
(according to the two difciples,) 1s where a perfon {trikes another 
with fomething of a nature not likely to produce death, fuch as a /mall 
fick. For as, in this cafe, the property of wi/fu/*, in the ad, is 
defective, (inafmuch as the perpetrator here ufes an inftrument not of 
a mortal kind, the intention being fomething elfe than death, namely, 
inflruction, or fo forth,) it follows that killing a perfon with fuch an 
inftrument is merely a femb/ance of wilful murder ;—whereas the pro- 
perty of wilful is not defective in cafe of a man {triking another with 
an inftrument of a nature to produce inftant death, fuch as a great 
ftone,—for here the intention can only be to kill, as well as witha 
{cimitar ;—this, therefore, is wilful murder, and occafions retaliation. 
The argument adduced by Haneefa is a faying of the prophet, ‘* Kil/~ 
“ing with a rod or flick is not MURDER, but only MANSLAUGHTER, 
*S and the fine for it 1s one hundred camels.’ Another argument is, 
that as the inftruments in queftion are not commonly ufed with a 
vicw to fil, (whence it is that the property of wil/ful is defective 
therein, conlidering the inftrument ufed,) killing, therefore, with 
fuch inftruments amounts only to manflaughter, in the fame manner 
as killing with a rod or a {mall ftick. 


MANSLAUGHTER is finful, the perpetrator having ftruck inten- 
tionally, and killed, although without defign ; and it requires expia- 


* The term amd [wilful] is ufed, in the WuJulman law, in a fenfe analogous to the 


malicium of the Roman law. 
+ Literally, “is merely SHABRAR-AMD;” in other words, “ fs merely a SEMBLANCE 


« of WILFUL [murder.] Where technical terms, of a nature not to bear tranflation, occurs 
fu frequently, fome liberties muft neceffarily be taken with the text. 


tion. 
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tion, becaufe of the femblance it bears to homicide by mifadventure. 
An heavy fine is alfo due from the éi/as of the flayer, becaufe of the 
analogy this offence bears to homicide by mifadventure; for it isa rule 
that in all cafes where the fine * is due for bloodfhed at the firft, and 
not on account of any fupervenient or involved matter, it falls upon 
the Ad:/as, as being connected with homicide by mifadventure. The 
reftriction, in this particular, to ** at the frfi,’’ is in order to dif- 
tinguifh this from the fine incurred on account of fome other matter, 
and not on account purely of the b/ood/bed ;—as where, for inftance, 
a father wilfully kills his fon, in which cafe the fine falls immediately 
upon the murderer, and not upon his Ak:/as,—for here retaliation is 
incurred at the firft, prior to fine, but is commuted for a fine out of 
reverence to the parent ;—or where one of the heirs of a perfon wil- 
fully murdered forgives the offence, in which cafe the other heirs are 
entitled to the fine ;—or where the heirs of a perfon wilfully murdered 
enter into a compofition for the fine;—for in all thefe inftances the 
fine is due from the property of the murderer, and does not fall upon 
his Aéi/as, as not having been due at the frr/t. 


In confequence of manflaughter an heavy fine 1s due from the 
Abilas [of the perpetrator,] payable within three years; becaufe it is 
recorded of Omar that he thus ordained in fuch cafes. (The meaning 
of an heavy fine fhall be prefently made appear. ) 


Ons effect of manflaughter is that it excludes the flayer from in- 
heriting to the flain, this being the proper recompence of bloodfhed. 
The doubt, moreover, which obtains in this {pecies of bloodfhed occa- 
fions a remiflion of retaliation, but does not prevent an exclufion from 
inheritance. 


* Always meaning (throughout this book) the Deyit, or fine 
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Tue error which occafions Kat/ Khota, or homicide by mifadven« 
ture, is of two kinds; I. error in the mntention; 1. error in the aé7.— 
Error in the ac7 is where a perfon intends a particular at, and another 
act is thereby occafioned;—as where, for inftance, a perfon fhoots an 
arrow at a mark, and it hits a maz.—Error in the :ntention, on the 
other hand, is where the miftake exifts, not in the ac?, but with refpect 
to the /ubjec? ;—as where, for inftance, a perfon fhoots an arrow ata 
man, {uppoting him to be game; or at a Muffulman, under the fuppofi- 
tion of his being a Aoffile infidel;—for here the perfon who fhoots 
intends to hit the object, but errs in his intention, as not knowing 
what that object is. 


HoMICIDE BY MISADVENTURE requires two things; expiation, 
(performed by emancipating a Muffu/man flave, or elfe fafting for two 
months fucceffively,) and the payment of a fine from the Akilas [of 
the flayer] within three years; becaufe Gop has faid, in the Koran, 
‘* WHoso KILLETH A BELIEVER BY MISTAKE, (the penalty of it 
‘* is) THE FREEING OF A BELIEVER, AND A FINE TO THE FA- 
“* MILY (of the flain;” )—and the fine is payable within ¢hree 
becaufe of the determination of Omar, as before mentioned. 


HoMICIDE BY MISADVENTURE does not bear the criminality of 
wilful bloodfhed. Still, however, it is not altogether exempt from 
criminality; for as the flayer neglected caution, and aéted haftily in 
fhooting his arrow, he is criminal fo far as baving negle ‘led caution.— 
Befides, if the act were not criminal, expiation for it would not haye 
been ordained, as expiation is ordained in atonement for crimes. 


HoMI€IDE BY MISADVENTURE occafions the flayer’s exclufion 
from inheriting to the flain; becaufe it is an offence for which exclu- 
“-- from inheritance is the due recompence. 


Ir a perfon ftrike at any part of another, with intention to wound 
him, 


tamed 
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him, and hit another part, and the perfon ftruck die in confequence 
of the wound, retaliation is incurred; becaufe this is not homicide by 
mifadventure; for here the bloodthed is a confequence of an intention 
again{t a certain part; and all the parts of the body are as a fingle 
fubject. 


Homicine of the fourth defcription (namely, that which is of the 
Jame nature as homicide by mifadventure*) is where, for inftance, a 
perfon walking in his fleep falls upon another fo as to kill him by 
fuch fall; and it is fubject to the fame rules with homicide by mif- 
adventure. 


HoMICIDE BY AN INTERMEDIATE CAUSE 1s where, for inftance, 
a perfon digs a well, or fets up a ftone, in ground which does not 
belong to him, and another falls into the well, or over the ftone, and 
dies ;—in confequence of which a fine is due from the Akilas; becaufe 
the digging of the well, or placing the ftone, was the occafion of the 
deceafed’s deftruétion; and as the perfon who dug the one or fet up 
the other was guilty of a tranfgreffion in fo doing, the cafe is in fact 
the fame as if he had himfelf thrown the deceafed into the well or 
againft the ftone. A fine is therefore incumbent in this inftance. 


ExpraATIOn is not incumbent in this fpecies of Lomicide, nor is the 
guilty perfon excluded from inheriting [to the perfon killed.]  Shafci 
alleges that Aomicide by an intermediate caxfe is connected with Aomicide 
by mifadventure, with refpect to all its effects, the lawgiver having ac- 


counted the guilty perfon, in this inftance, to be equally a /bedder of 


blood. The argument of our doctors is that as, in this cafe, the blood- 
fhed has not aéfually proceeded from the offender, the fact is there- 
fore connected with homicide merely with refpect to a compen/ation, 
continuing, fo far as concerns other matters, fubject to its own rules. 


® This diftin@ion might perhaps be with propriety rendered accidental homicide. 
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Tue digger of the well, or fetter-up of the ftone*, is an offender 
becaufe of thefe acts,—that is, becaufe of digging the well, or fo 
forth, ia land not his own property, and not becaufe of the death 
thercby occafioned,-——according to the opinions of the learned. Ho- 
micide by an intermediate caufc, therefore, does not require expiation ; 
nor does it exclude from inheritance, (as has been already mentioned, ) 


becaufe fuch exclufion is a penalty annexed to the actual offeace of 
which does not here cxift. 


WHATEVER has the /emblance merely of a wilful a&t, where life 
is aifected, amounts to w//u/ in any thing /bort of life; becaufe the 
deftruction of life bears a diftcrent conftru€tion according to the in- 
ftrument by means of which fuch deftru€tion is produced ;—whereas 
the deftrudtion of a /imb or member does not bear any difference of con- 
{truction from that circumftance; for by d/ood/hed is underftood an act 
by which the vital principle is extinguifhed; and the vital principle is 
not a matter of a palpable nature,—nor can the intention of deftroying 
it be difcovered but from the ufe of fome mortal weapon; whereas a 
lib or member being a palpable thing, the inftrument ufed in deftroy- 
ng it does not occation any difference in the conftruction of the a& 
by which it 1s deftroyed. Befides, if an inftrument of manflaughter 
(fuch as a rod) be ufed with an intention to kill, the aét is murder,— 
Whereas if it be ufed merely with a view to correcdion, and produce 
death, it is only manflaughter; but thefe diftinctions do not exift in 
any matter fhort of life, fince in the fame manner as the deftruction 
of a member may be intended by the ufe of a weapon, fo may it like- 
wife by the ufe of any thing elfe; for as an eye (for inftance) may be 
put out by a weapon, fo likewife may it by a {mall rod; and confe- 
quently the act is equally wz//u/ im either inftance. 


* In the public highway, which may be an intermediate caufe of homicide, by occa- 


froning the death of a paflenger. (This fubject will be difcuffed at large in the next book, 
under the head of Nujances.) 


CHAP. 


CHAP. IL 


Of what occafions Retaliation. 


Reratrartion is incurred by the killing of a perfon whofe blood 
is under continual protection *, where the perpetrator flays him w/- 
Sully. The reafon for ftipulating that the adt be wi/fu/ has been al- 
ready explained; and it is alfo a condition that the perfon flain be one 
whofe blood is under continual protection, in order that the doubt with 
re{pect to the neutrality of his blood may be removed, and an equality 
certified [between the flayer and the flain,] as equality is the point 
upon which retaliation turns. 


A FREEMAN is flain for a freeman ;—and alfo for a flave the pro- 
perty of another, the argument for retaliation being univerfal, as was 
before explained. Shafei maintains that a freeman is not to be flain 
for a flave; becaufe Gop has faid, in the Koran, ** THE FREE 
** SHALL DIE FOR THE FREE, AND THE SERVANT FOR THE SER- 
‘Ss vant;” and alfo, becaufe retaliation refts upon equality, which 
does not exift between a freeman and a flave,— whence it is that the 
limb of a freeman is not ftruck off for the limb of a flave:—in oppo- 
fition toa flave for a flave, as thefe are on a perfect equality; and 
contrary, alfo, to the cafe of flaying a flave for a freeman, for here 
the defect is on the part of the flayer, which is no obftacle to retalia- 
tion; as where, for inflance, a paralytic perfon murders one in perfect 


+ Such as a Mufalmen or a Zimmer: in oppofition to aliens, who have only an acca 
Sanal and temperary protection. 
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health, in which cafe he is flain in return. The argument of our 
doctors is, that retaliation refts merely upon equality in point of pro- 
tection to the blood; (in other words, it depends upon the blood of 
both parties being in perpetual protection, and never in a neutral 
ftate;) and accordingly a perfon in health is put to death for a vale- 
tudinarian, an adult for an infant, and a maniac for one in his perfect 
fenfes;—becaufe both parties are upon a footing in point of protection. 
Now this protc€tion is a confequence cither of religion or country ; 
and as a flave and a freeman are both equally in thefe refpects entitled 
to it, a freeman may thercfure be put to death for a flave. 


A MussutMAw is put to death for a Zimmee. Shafci maintais 
‘hs = Mufful -~ *- not to be put to death for a Zimmee; becaufe the 
prophet has faid, ** 4 MussutMAN 2s not to fuffer death for an in- 
‘¢ fde/;” and alfo, becaufe there is not a perfect equality between the 
parties at the time of the offence, Gon having faid, ‘* Infidels are 
** not the equals of behevers ;” and allo, becaufe as infidelity puts the 
blood out of protection, there is in this inftance a doubt concerning 
its neutrality, preventive of retaliation. The arguments of our 
doctors upon this point are twofold.—First, it is recorded of the 
prophet, that he once flew a Muffulman for a Zimmee.—SeEconvDvy, 
an equality mult neceflarily be eftablifhed on the part of the Zamace 
with refpect to protection of blood, when we confider the circum- 
ftance of country, and the duties of life; for if his blood were not pro- 
tected, it would be impoffible for him to difcharge the various duties 
required of him as a member of the community. With refpect, 
moreover, to what is advanced by Shafei, it may be replied, that by 
the infidelity which puts the blood out of protection is to be underftood 
the infidelity of an Soffi/e unbeliever, as ¢4ofe are the infidels who hold 
enmity with Muffu/mans, and not Zimmec infidels. The rule, more- 
over, of retaliating upon a Zimmee for a Zimmee affords an argument 
that the infidelity of a Zimmee does not occafion any doubt with regard 
to the protection of his blood, fince if this were a matter af doubt, a 

5 Zimmee 
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Zimmee would ot be flain for a Zimmee. Befides, by the term in- 
Jidels (in the faying of the prophet adduced by Shae?) muft be under- 
ftood Moo/tdmins, or protecied infidels, as appears from what the pro- 
phet further faid, (in the fame tradition,) ** 4 ZIMMEE is not fo be 
“¢ flain for an INFIDEL,” (meaning a Moofdmin.) 


A MussucMav is not to be flain for a Mooflumin, as the blood of a A Mufiu'nan 
Mooftdmin is not in a continual {tate of protection,—and his infidelit y a ieee 
1s, moreover, an occafion of hoftility, fince a Afoofldmin ftill entertains 
an intention of returning to his own [an hoftile] country. Neither is 
a Zimmee to be flain for a Moofiimin, becaufe of the tradition of the 


prophet before noticed. 


Se 


ANALOGY fuggefts that a Moo/fdmin is to be flain fora Moofdmin, nor one Moo/- 
both being upon a footing. The benevolence of the law, however, re ee 
determines that one Afooffamm is not to be flain for another; becaufe 
here the infidelity which occafions enmity exifts with refpecét to the 
parties; and as that puts the blood out of protection, there is there- 
fore a doubt with refpect to its being protected fufficiently to prevent 


retaliation. 


A MAN is flain for a woman, an adult for an infant, anda found Aran is fan 
perfon for one who is blind, infirm, difmembered, (that is, deprived — 
of an eve or a /imb,) lame, or infane; becaufe the argument of reta- for the 
liation is univerfal ; and if regard were paid toa difparity in thole par- oO 
ticulars, as well as in -puint of protection to the blood, retaliation 
would be in a great meafure prevented, and contention and bloodthed 


would confequently prevail among mankind. 


A FATHER is not to be flain for his child; becaufe the prophet has a4. sintis 
faid, ‘* Retaliation muft not be executed upon the parent for bis off - a ae for 
‘+ fpring;"? and alfo, becaufe, as the parent is the efficient caufe of — —” 
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his child’s exiftence, it is not proper that the child fhould require or 
be the occafion of his death ;—whence it is that a fon is forbidden to 
fhoot at his father when in the army of an enemy, or to throw a ftone 
at him when fuffering lapidation for whoredom. All the anceftors, 
whatever be their character or degree, are included in this rule; and 
fo likewife the mother, grandmothers’ maternal or paternal, and all 
other female anceftors, however remote; becaufe of the argument for 
retaliation being univerfal, as was above obferved. 


A cHILp is flain for the parent, as the reafon for retaliation here 
exifts, and there is no reafon why it fhould be remitted. 


A MAsTER is not flain for his flave, nor for his Medabbir or Mo- 
kdtib, nor for the flave of his child ;—becaufe, if retaliation were due 


child’s flave, in thofe inftances, it mult be fo at the requifition either of the mafter 


nor fora flave 


a pas 


himfelf, or of his child *, the one of which is abfurd, and the other 
inadmiffible. 


Ir one of two partners in a flave kill fuch flave, retaliation is not 
incurred ; becaufe it fails in the proportion of this partner’s right in 
the flave, the avenger of the blood being, with refpect to that part, 
the murderer himfelf ; and as it thus fails # part, it muft necefiarily 
fail sm foto, fince retaliation does not admit of being inflicted in part 
only. 


Ir a perfon inherit the right of retaliating wpon his parent, the re- 
taliation fails, and is remitted, becaufe of the reverence due to 
paternity. 


The mafter of a flave, being his Adawia, is the only perfon entitled to demand {a- 
for his bleod. 


RETALIATION 
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RETALIATION is not to be executed but with fume mortal wea- }: mull be 

pon *, Safed maintains that we muft execute upon the murderer anal 
the very a& he committed upon the murdered, provided it be fuch as “*??°™ 
is fanctioned by the Law: if, therefore, this be done, and the mur- 
derer in confequence die, it is well; but if not, his throat muft then 
be cut witha feymitar. For inftance ;—if a perfon wilfully ftrike off 
the hand of another, and the difmembered perfon die in confequence 
of the wound, the hand of the murderer muft firft be cut off in reta- 
liation, and if he die within the fame time after as the deceafed, it is 
well; but if not, he muft then be put to death. If, on the contrary, 
a perfon produce the death of another by fome aé& not fanétioned in 
the Law, (fuch as by laying hold of the hands, and pouring poifon 
down the throat,—or by coition with an immature infant,) retalia- 
tion is to be executed by putting to death; and this according to all 
authorities.—-The argument advanced by Shafi, in fupport of his 
opinion as above, is that retaliation refts upon a perfect equality in all 
particulars, which requires that there be inflicted on the murderer the 
very fame act that he committed upon the deceafed. The arguments 
adduced by our doctors in fupport of the contrary opinion are two- 
fold;—rFirst, a faying of the prophet, ‘ There is no retaliation but 
66 auith a fcymitar,”’—(meaning a /word, as is underftood by all the 
companions.) Seconpiy, according to what Sdafct advances, it 
follows that, where the exacter of retaliation executes upon the mur- 
derer the fame aét that he had committed on the deceatfed, and the 
end is not thereby anfwered, and he then puts him to death, he takes 
more than he is entitled to, a thing which muft be carefully avoided ; 
as where, for inftance, a perfon wilfully breaks a bone of another, in 
which cafe retaliation in any fhape does not follow, becaufe of the 
apprehenfion of the exa¢ter taking more than his right; an apprehen- 
fion which applies equally in the prefent inftance. 


© That is, with a fbarp inftrument, fuch as is proper to inflict a wound. 
Oos3 
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Ir a perfon wilfully murder a Mokatib, who has no heir but his 
mafter, and leaves effects fufficient to difcharge his ranfom, the 
mafter is entitled to exad retaliation, according to the two Elders. 
— Mohammed {ays there is no retaliation in this inftance; becaufe here 
the exiftence of the ground or caufe for taking retaliation is dubious, 
and unafcertained; for the caufe thereof is //%//a, fuppofing the Mo- 
kétib to have died free, or, right of property in his perfon, fup- 
pofing him to have died a flave,—(as the companions have differed 
concerning the point whether a Mokatib, under the circumftances 
above defcribed, died a flave or free, fome deciding one way, and 
fome another ;)—and the caufe for taking retaliation being thus doubt- 
ful, and unknown, it cannot be exaéted.—The argument of the two 
Elders is that the right of taking retaliation undoubtedly appertains to 
the mafter, for two reafons, namely, /Vi/la, and right of property 
in the perfon; and as the effect of each is the fame, (namely, the 
taking of retaliation, ) the difference in the caufes cannot occafion 
either a difpute, or a difference in the effect; neither is any regard 
paid to fuch a difference.—The difference above urged, therefore, 
docs not prevent retaliation. 


Ir a perfon wilfully murder a Mod«dtib, who leaves effects fuf- 
ficient to ditcharge his ranfom, and has other heirs befides the mafter, 
retaliation is not incurred on behalf either of the mafter or his heirs, 
although both fhould unite in demanding it; becaufe here the perfon 
entitled [to retaliation] is dubious and unafcertained, the ma/ler being 
the entitled perfon, if the Afokatib died a fave, and the Aes, if he 
died free, as before mentioned.—It is different in the preceding cafe, 
for there the perfon entitled is {pecific and determinate, namely the 
mafler. 


Tr a perfon murder a Mokdtib, who does not leave effects fuffi- 
cient to diicharge his raniom, retaliation is incurred on behalf of the 
matter, 
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mafter, ‘according to all; becaufe here the Mofdtib undoubtedly dies 
a flave, as the contract of Kitdbat is broken from his inability to dif- 
charge the ranfom. It is otherwife with refpect toa flave emanci- 
pated in part:—in other words,—if one of two partners in a flave 
emancipate his fhare, and emancipatory labour be, confequently, due 
from the flave for half his value, and a perfon kill him before he has 
difcharged it, he leaving no effects wherewith to make fatisfaGion for 
fuch labour,—ftill retaliation is not incurred on behalf of the eman- 
Cipating partner; becaufe, as the partial manumiflion is not diflolved 
or broken by the flave’s inability to perform the labour, a right in 
the whole of him does not appertain to the matter. 


Ir a pawned flave be murdered whilft in the pofteffion of the 
pawnholder, retaliation is not to be executed until the pawner and 
pawnholder unite in demanding it;—becaufe, as the pawnholder is 
not the flave’s ma/ffer, he is confequently not entitled to the retalia- 
tion; and if the pawner alone exact the retaliation, the right of the 
pawnholder, in the debt duc to him, is deftroyed.—It is therefore 
determined that both muft unite in taking the retaliition, as in fuch 
cafe the pawnholder’s right is done away by his own content. 


Ir a perfon be flain whofe heir [/Va//ce} is an infant or an idcot, 
it belongs to the father of the infant or ideot to execute retaliation 
upon the murderer; becaufe the taking of retaliation is the nght of 
him who is endowed with the guardianfhip of the perfon entitled to 
it, retaliation having been ordained on account of a matter in which 
guardianfhip is interefted, namely, /atisfaction to the mind;—and hence 
the infant’s or ideot’s right to retaliation appertains tothe father, in the 
fame manner as the right of contracting them in marriage.—It 1s 
otherwife, however, with refpeét to a brother or uncle, although they 
alfo be endowed with the right of contracting the infant or idcot in 
marriage; for as the father’s tendernefs is compiete, infomuch that he 


regards the intereft of his child in preference even to dis own, his ex- 
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acting the retaliation on account of his child is the fame as the child 
himfelf exaéting it; which is not the cafe with a brother or uncle, 
whofe tendernefs is of a defe&tive nature, they preferring their own 
intercft to that of their brother or nephew,—whence in committing 
the right to them, the intereft of the infant or ideot ig not to a cer- 
tainty purfued.—Betides, the executing of retaliation is an act which 
cannot be afterwards undone; in oppofition to marriage, which may 
be undone.—They, therefore, are not empowered to take retaliation. 


Tur father of an infant or ideot is empowered to compound re- 
taliation for a fine, on their behalf, this being advantageous to them: 
—but he is not empowered to remit the retaliation gratuitoufly, as 
this would be deftructive of their right. 


Ir a perfon wilfully ftrike oft the hand of an infant or ideot, the 
father of fuch infant or ideot may cither ftrike off the hand of the of- 
fender, in retaliation, or compound the matter for a fine,—for the 
reafons already mentioned. 


A GUARDIAN appointed by will* is the fame as a father, with 
refpect to all the points above mentioncd,—except retaliation by flay- 
ing; for he is not entitled to put the murderer to death, as he has 
no power over his Jife, and the taking of retaliation ts an effeé& of 
power over life.—From this (it is to be obferved) we may infer that 
the guardian in queftion is at liberty to enter into compotitions for a 
fine in lieu of life, and alfo to take retaliation in all matters /Aort of 
life, nothing being excepted beyond actual flaying.—It is indeed af- 
ferted, in the treatife on Compofitions, that an appointed guardian is 
not at liberty to compound life for property; for as this is an a& 
with refpect to life, being an acceptance of a return for life, fuch 


© Arab. Wafer.—It alfo fignifies (more literally) an executor.—It is here ufed in op- 
pofition to a nalwral guardian, 
compofition 
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compofition is equivalent to taking retaliation ;—and as the one is not 
allowed to an appointed guardian, fo neither is the other.—The rea- 
fon, however, for what we have mentioned above, is that the end, 
in compofition, is property, which is rendered obligatory by an en- 
gagement with an appointed guardian, in the fame manner as with 
a father. It is otherwife in retaliation; for the end, in that, is purely 
revenge, and fatisfaction to the mind, which are reftricted allio 
to the father, as he, becaufe of his near relation, and tender affec- 
tion, is the fubftitute of his child with refpeét to them.—Lawyers 
have obferved that, according to analogy, an appointed guardian is 
not empowered to exact a retaliation /Sort of life, any more than a 
retaliation which extends to life; becaufe the end, in both, is the 
revenge and fatisfaction already mentioned:—but that, according to 
a more favourable conftruction of the law, he is fo empowered; be- 
caufe the parts of the body are equivalent to property, as having been, 
like property, created for the fupport and prefervation of life; and 
hence the exacting of a retaliation fhort of life is merely equivalent 
to an act with refpect to property. 


Ir a perfon murdered leave heirs, fome infants, and fome adults, 
according to Hancefa, the adult heirs are entitled to put the murderer 
to death.—The two difciples, on the contrary, maitain that they 
are not entitled to flay the murderer until fuch time as the infant 
heirs attain maturity; becaufe retaliation is a right equally partici- 
pated in by all the heirs ; and it is impoflible for the adult heirs to 
take their right, (namely, part of the retaliation) as rctaliation is in- 
divifible ; and if they take it 7# foto, the right of the infant heirs is 
deftroyed.—A delay is therefore indifpenfable until the infant heirs be- 
come of age;—in the fame manner as where a right of retaliation is 
poffeffed by two men, and one of them is abfent,—in which cafe the 
one who is prefent cannot exa¢t the retaliation until the abfentee be 
alfo prefent ;—or, as where a flave held in partnerfhip between an in- 


fant and an adult is murdered,—in which cafe the adult cannot take 
retaliation 
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retaliation until the infant: have attained maturity.—The argument 
of Iancefa is that retaliation is not divided; for retaliation is efta- 
blithed on behalf of relationfhip, which is not of a divifible nature, 
fince if aman have two brothers (for inftance, ) a complete relation- 
fhip belongs to each,—not one half to one and one half to the other ; 
and there is, morcover, no room, for the prefent, to apprchend that 
the infant might grant the murderer a pardon, {ince to that he is in- 
competent during his minority.x—The right of taking retaliation 1s 
therefore cftablifhed to each i toto, in this way, that each is (as it 
were) diftinét and feparate,—in the fame manner as guardians in 
marriage, each of whom poflefles a power to contract the ward in 
marriage independent of the others, and as if no other exifted.—It is 
otherwife where retaliation is dividcd between two adults, one of 
whom is abfent ;—for here exifts the apprehenfion of a prefcnt par- 
don from the ablentee.—With refpe@ to the cafe of two partners in a 
flave, adduced by the two difciples, Hancefa does not admit it as any 
objection, fince (according to him) in this cafe alfo the adult mafter 
is enticed to exact the retaliation. 


Ir a perfon ftrike another with a /pade, or fhovel/, and the perfon 
ftruck die in confequence, and the blow have been given with the 
tron part of {uch fpade or fhovel, the murderer is liable to be put to 
death.—If, on the contrary, the blow have been given with the 
cvooden part [tne handle or fhaft]}, he is refponfible for a fine; becaufe 
he has flain a perfon of protected blood; and as retaliation is in fuch 
cafe forbidden, the fine is due, in order that the blood may not be 
fhed without penalty.—Our author here remarks that the murderer, 
in the former inftance, is lable to be put to death only when he 
ftruck with the edge of the iron part, as by this alone a wound (whickr 
demands retaliation) can be inflicted; and that if he have {truck with 
the dack of the inftrument, not with the edge, there is a difference of 
opinion among our dottors,—the two difciples holding that in this 
inftance alfo he is liable to fuifer death, as regard is paid folely to the 


ufe 
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ufe of an inftrument of murder, which here exifts,—-and Haneefu, 
on the contrary, maintaining that he is not liable to death, as reta- 
liation is not incurred unlefs a wound be inflidted.—This laft is the 
better opinion, as fhall be prefently made appear. 


Ir a perfon immerfe another, whether an infant or an adult, into 
a water whence it is impoflible for him to efcape by {wimming, (as 
the fea, for inftance,) retaliation is not incurred, according to Ha- 
necfa.—The two difciples, on the contrary, maintain that retaliation 
is incurred ; and fuch alfo is the opinion of Shafe#; with this ditter- 
ence, however, that according to the two difciples it is inflicted with 
a weapon, whereas according to Shafei the murderer is to be drown- 
ed.—The arguments of thofe doctors, in fupport of their opinion 


upon this point, are twofold.—First, a faying of the Prophet, ** Jf 


“© any perfon drown another, I fhall drown himin return.” Seconp- 
LY, water is an inftrument of murder, the Jame as fre, wherefore 
the ufe of it is an argument of cr//udne/s in the a@; and as there ie 
no doubt with refpeét to the protection of blood of the flain, retahia- 
tion is confequently incurred by him.—The arguments of Haneefa 
are allo twofold. —First, water is analogous to a imall ftick or rod, 
as it is feldom or never ufed in murder. Now it is faid, in the tra- 
ditions, that death produced by a rod is merely manflaughter; and as, 
in that, a fine merely is incurred, fo here likewile. Seconpry, 
retaliation requires the obfervance of a perfect equality: but between 
drowning and wounding there is no equality, the former being fhort 
of the latter with regard to damiaging the body.—As, therefore, the 
infliction of retaliation is in this caufe impoffible, a fine is confequent- 
ly due from the /éi/as of the flayer.—With refpeét, moreover, to 
the faying of the prophet, adduced by the two difciples, the drown- 
ing there treated of is to be regarded merely in the light of a puni/h- 
ment, and not as retaliation; for if the prophet had meant retaliation, 
he would have referred the execution of it to the relations of the 
drowned perfon, and not to [himtelf] the maguftrate. 
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Te a perfon wound another, fo as to difable and render him per- 

petually bedridden until death, retaliation 1s incurred by the perfon 

who inflicted the wound; for as a canfe of murder here exifts, and 

nothing occurs todo it away, the death muft be referred to fuch caufe,, 
and retaliation is incurred in confequence. 


Ir an army of Muffulmans engage an army of infidels, and they 
mingle together, and a Muffu/man kill another Mu/u/man, on the 


» {uppofition of his being an infidel, he is not hable to retaliation, but 


rr’ peewee weet “lJ 
a combina- 
thon of varie 
vus caules. 


muft perform an expiation, and pay a fine; becaufe this is bomicide 
by mifadventure; 1 which expiation and fine are due, but not reta- 
liation,—-as has been already explained. 


a perfon hit himfelf upon the head, and another perfon alfo hit 
him upon the fame part, and a wild beaft tear him, and a tnake bite 
him, and he die in confequence of all thefe, the perfon who ftruck 
him is liable for one third of the fine of blood; becaufe the acts of the 
wild beaft and {nake are of the fame nature, and incur no penalty 
either in this world or the next; and as the act committed by the 
deceafed upon himielf 1s alto of no account in this world, (notwith- 
ftanding it be of account in the world to come, as the perfon in quef- 
tion is therein univerfally admitted to be an offender, ) this conflitutes 
another {pecics ; and as, again, the act of the other perfon is of ac- 
eount beth in this world and in the world to come, it therefore con- 
flitutes a ¢éird {pcciesx—Now, the deccafed having perifhed in con- 
fequence of thefe three ditterent f{pecies of aéts, he may be faid to 
have perithed by three feveral acts; and as the act of the other perfon 
was one of thefe three, he is confequently refponfible for one third 
of the fine. 


SECTION. 
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SEC TION. 


Ir is written in the Fama Sagheer, that if a perfon ftrike at another 
with a {word, during citucr night or day, or lift a club againft an- 
other in the night ina city, or in the day-time in the highway out of 
the city; and the perfon fo threatened kill him who thus frikes with 
the {fword, or lifts the club, nothing is incurred; becaufe, as ftriking 
with a {word aficrds no room for delay or deliberation, it is in this 
cafe neceflary to kill the perfon in order to repel him; and although, 
in the cafe of a c/ué, there be more room for deliberation, yet in the 
night-time affiftance cannot be obtained, and hence the perfon threat- 
ened 1s in a manner forced, in repelling the other's attack, to kill him; 
(and fo likewife where the attack is made during the day-time in the 
highway, as there affiftance cannot readily be obtained.) Where, 
therefore, a perfon thus flays another, the blood of the flain is of no 
account. 
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Ir a lunatic draw a fword upon a perfon, and the perfon flay him, 

: fine of blood is due from his property, and does not fall upon his 
Akilas. Shafei maintains that nothing whatever is incurred in this 
inftance.—In the fame manner alfo, if an :#fant draw a {word and 
make an attack upon a perfon,—or if an asima/ attack any one, and 
the perfon fo attacked flay the infant, or the animal, a fie is due on 
account of the infant, or the va/ze on account of the animal, accord- 
ing to Haneefa, but not according to Shafei. The arguments of Sha- 
fei upon this point are twofold. First, as the perfon attacked flew 
the infant or lunatic in /ed//-defence, they are therefore accounted the 
fame asa fane perfon or an adult. Seconpry, the perfon attacked 
flew the infant or funatic becaufe of their at furnifhing him with a 
reafon for fo doing. He is therefore in the fame predicament with a 
perfon acting under compulfion:—in other words, if a perion threaten 
another, by faying to him, ‘* kill me, or I will kill you,” and the 
perfon thus threatened perceive that if he do not kill the other he wilt 
himfelf be flam, and accordingly kill him [the compeller,] nothing 
whatever is incurred ;—and fo here likewife. The argument of He 
neefais, that the flayer has in this inftance killed a perion of perpetu- 
ally protected blood, or has deftroyed a property [the animal] pro- 
tected in right of the proprictor. Now the act of an animal is not of 
of a nature to do away its protection; neither can an infant, by any 
act, forfeit the protection of his blood, notwithftanding it be purely 
on behalf of his own right, infants not being capable of diftinguifhing 
between right and wrong ;—(whence it is that an infant guilty of wil- 
ful murder is not liable to be put to death ;)—in oppofition to an 
adult, or one of found underftanding, as thofe are capable of fo dif- 
tinpuifhing. Still, however, retaliation is not incurred by the flaying 
of the infant or lunatic; becaufe, in the cafe in queftion, a reafon 
exifts for their blood being out of protection,—namely, the repulfion 
of evil. A perfon attacked by them, therefore, is allowed to flay 
them, under a condition of refponfibility, in the fame manner as a 


perfon 
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perfon who eats the provifions of another in a time of famine is 
refponfible for the value ;—and the fine of blood is accordingly due. 


Ir a perfon draw a fword upon another, and ftrike him, and then 
go away, and the perfon ftruck, or any other, afterwards kill this 
perfon, he is liable to retaliation, This is where the ftriker retires 
in fuch a way as indicates that he will not ftrike again; for as, upon 
his fo retiring, he no longer continues an affailant, and the protection 
of his blood (which had been forfeited by the affault) reverts, retalia- 
tion is confequently incurred by killing him. 


IF a perfon come in the night to a ftranger, and carry off his goods 
by theft, and the owner of the goods follow and flay him, nothing 
whatever is incurred, the prophet having faid, ‘* 2e@ may kill in pre- 
‘6 fervation of your property.” It is to be obferved, however, that 
this is only where the owner cannot recover his property but by kill- 
ing the thief; for if he know that upon his calling out the thief 
would relinquifh the goods, and he notwithftanding negle& calling 
out, and flay him, retaliation is incurred upon him, fince he in this 
cafe flays the perfon unrightcoufly. 
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CHAP. UI. 


Of Retaliation in Matters fhort of Life. 


Tia porfon wilfully Mrike off the hand of another at the wrift, his 
hand is to be ftruck off in return, notwithftinding it be larger than 
the hand of the other; beeaufe the word of Gop (in the Koran) 
ofays, PWR E IS RETALIATION Ix CASE oF WouNDSs ;’’—arid 
alfo, becaufe, as the pot upon which retuiation turns is @ perfect 
equality, it is therefore to be inflicted in every cafe where an attention 
to fuch equality is poffible; and as this is poilible in the cafe of ftrik- 
ing off the hand at the witt, it is theretore incurred in that inftance. 
No regard, morcover, is paid to the fize of the hand; becaute there 
is no difference in the ufe or advantage of a hand according as it may 
be large or imall. 


Tr a perfon ftrike off the foot of another at the ankle, or cut off 
the no/e or ear of another, retaliation is to be inflicted upon him in re- 
turn, fince in fuch cates it is poffible to attend to equality, as thofc are 
all dittinét members. 


Ir a perfon {trike another on the eye, fo as to force the member, 
with its veflels, out of the focket, there is no retaliation in this cafe, 
it being impofhble to preferve a perfec equality in extracting an eye. 
If, on the contrary, the eye remain in its place, but the faculty of 
feeing be deftroyed, retaliation is to be inflicted, as in this cafe equa- 
lity may be attended to by extinguifhing the fight of the offender’s 
correfponding eye with a hot iron. 


Ir 
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Ir a perfon ftrike out the sect of another, he [the ftriker] incurs and alfo for 
retaliation, although his teeth fhould be larger; becaufe the fze of | 
the teeth occafions no difference of advantage in the ufe of them; and 
the neceffity of retaliation, in fuch a cafe, is moreover fupported by a 
text of the Koran, where Gop has faid, ** EXACT A TOOTH FOR A 

TOOTH.” 


RETALIATION is not to be inflicted in the cafe of breaking any but not for 
bones except the teeth; becaufe it is impoffible to obferve an equality aa 
in other fractures, fince, if retaliation were exacted in fuch cafes, 
it is to be apprehended that it might be inflicted to a degree greater or 
lefs than the offence.—It is otherwife in the cafe of teeth; for if thofe 
be broken, retaliation may be inflicted by jdm, or if they be frruck 
out, by extracting with an inftrument. 


Orrences which do not affect life are of two defcriptions ; Ard, Offencesthore 
or wilful; and KAota, or by ntifadventure;—and the seMBLANCE of oe 
wilful (which, in offences atfecting life, we term manflauchter) does eis ud 
not here find any place; becaufe the inftrument ufed in taking life 1s 
the criterion by which the offence is determined to amount to man- 
flaughier, death being different according to the inftrument ufed in 
producing it; but a deftruction of any thing fhort of life (that is, of 
member) is not different with relation to the diifcrence in the iilru- 
ment, as has been already. obferved. 


THERE is no retaliation, in offences fhort of life, between a man. and dono: 
and a woman, a free perfon and a flave, or one flave and another ae ie 
flave. Shafei maintains that retaliation holds in all thefe cafes, —ex- twe naman 
cept where a freeman ftrikes off the limb of a flave, in which inflance gas cerita 
the limb of the freeman is not ftruck off ;—for as (according to hin) #43 


retaliation for parts of the body is a dependant of retaliation for the 
perfon, (the parts of the body being dependants of the whole man, ) 
6 it 
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it follows that where (agreeably to his tenets) retaliation holds for the 
perfon, it alfo holds for the parts of the body, and vice verfa. The ar- 
gument of our doétors ir, that the parts of the body are a {pecies of 
property: now, in all inatters of property, equality is deltroyed by 
any difference in the value; and this difference is perfectly evident in 
the prefent cafe, as the 1.aw eftimates the value of the fame members, 
in different perfons, at a ditlerent rate, {tating the fine for ftriking off 
the hand of a woman (for inftance) at only one half the fine for the 
{ame offence committed upon a man; (and in the fame manner there 
is a difference in the value of flaves.) As, therefore, the obfervance 
of that equality, indifpenfable in retaliation, is here impracticable, it 
follows that it cannot be inflicted. It 1s to be obferved, however, 
that the inequality now mentioned, (between a man and a woman, 
&c.) is no objection to retaliation for the perfon, with refpect to 
them, becaufe the perfon, where it involves the 4/e, is not held in 
the fame light with property. 


RETALIATION for parts of the body holds between a Mu/fulman 
and an infide/, both being upon an equality with retpect to fives for the 
offences in queftion, 


Ir a perfon ftrike off the hand of another above the wrift-joint,— 
or give him a fad in any part, which afterwards heals, there is no 
retaliation; becaufe here it is impoffible to obferve equality, fince 
in the former cafe bones are broken, and in the latter it is likely that 
if retaliation were inflicted the offender might die, a ftab being fre- 
quently incurable. 


Ir a perfon paralytic *, or having withered hands, ftrike off the 
hand of a found perfon, he who is thus difmembered has it at his 


* Arab. Shill, meaning a perfon afflicted with a pally in the bands. 
option 
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option either to cut off the defective hand (and nothing more,) or to 
take the complete fine for his own hand; for as, in this inftance, he 
cannot poffibly obtain his precife right, he muft therefore be necefla- 
rily content to take fomething lets, or to accept of a fubftitute, 
namely, the fine;—in the fame manner as where a perfon deftroys 
the property of another, of the clafs of fimilars, but the fpecies of 
which is no longer to be found, except what is decayed *,—in which 
cafe the proprietor of the deftroyed article has it in his option either 
to take the decayed fimilar, or the value of what he has loft. Thus, 
in the cafe in queftion, the difmembered perfon may either take thic 
defective hand of the offender, or a fine for his own hand 3—-and as, 
upon his ftriking off the defective hand, it is evident that he is content 
therewith, his right to any thing elfe then fails, in the fame manner 
as where a decayed fimilar is accepted in lieu of an w#adecayed fimilar. 
If, in this cafe, the hand of the offender mortify and drop off, or be 
unlawfully ftruck off, before the perfon whom he had difmembered 
has made his choice of fine or difmemberment as above, he is not then 
entitled to any thing, according to our doctors ;—becaufe his appointed 
right was retaliation, which cannot now be obtained, from the cir- 
cumftance of its fubject no longer exifting; and as the property [fine] 
could not be due, or obligatory, but from being chofen in preference 
before the cutting or dropping off of the hand, and the choice has not 
been made, his right confequently fails, and entirely drops. It is 
otherwife where a perfon, having defective hands, ftrikes off the hand 
of another, and then has his own defeétive hand ftruck off for theft, 
or in retaliation; for in this cafe he muft pay the fine for a perfect 
hand, fince here, as his hand has been foft in fatisfaétion of a right, 
it {till (as it were) remains, and he oppofes the retaliation. 


* As in the cafe of a perfon deftroying any kind of fruit towards the clofe of 
the feafon. 
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THERE is no retaliation’ for the tongue, or the virile member. 

It is recorded, from .dbo0 Yoo/af, that if either have been cut from 
the root, retaliation is due, as an obfervance of equality is then prac- 
ticeble. ‘Te argument of our doctors is that, as the yard of a mar 
is fometimes in a flaccid and fometimes in a ¢urgid ftate, it is impof- 
fible to pay a ftrict regard to equality in cutting it off ;—except where 
the aut only is to be feparated at the g/ans, in which cafe the {pot for 
cutting 1s precifcly afcertained. 


Ira port of the nut of a man’s yard be ftruck off, there is no 
retaliition, as it is impoflible to take off that precife quantity.— 
It is otherwite with refpect to the ear ;—for where either the 
whole car, or a part, is ftruck off, retaliation 1s incurred, as the 
car is not occafionally flaccid and turgid, but of certain afcertain- 
able dimenfions,—whence it is poffible to obferve equality in this 
inftance. 


Ir a man cut off the whole of another’s hip, retaliation 1s in- 
flicted upon him, becaufe here an obfervance of equality 1s practicable. 
It is otherwife where a part only of the lip is cut off, as in that 
inflance equality cannot well be obferved. 


SECTION. 


Cwap. III, th PERSON. 


SECTION. 


Wruew the heirs of a murdered perfon enter into a compofition 
with the murderer for a certain fum, retaliation is remitted, and the 
fum aereed for is due, to whatever amount; becaufe Gop has faid, 
mothe Konan, ** WHERE THE HEIR OF THE MURDERED PERSON 
6 18 OFFERED ANY TITING, BY WAY OF COMPOSITION, OUT OF 
66 THE PROPERTY OF THE MURDERER, LET HIM TAKE UT 3° 
and alfo becaufe the prophet has faid, 6 The heir of the murdered per- 
“fon is at liderty either to take retaliation, or a fine with the murderer’ s 
“© confent.” As, moreover, retaliation is a right of the heirs, which 
they are at liberty to remit entirely by a free pardon, it follows 
that they may alfo remit it for a return, fince their fo doing is ad- 
vantageous to them, and life to the murderer. It is therefore lawful, 
with the confent of the avenger of blood and the murderer ;—and it 1s 
the fame whether the fum be great or fmall; for as the LAw does 
not fpecify any particular amount, it is confequently left to the 
partics, in the fame manner as the confidcrations for Ahoo/a or 


Kitubat. 


Ir the murderer enter into a compofition with the heirs of the 
perfon murdered, withoat any mention being made of a piompt or 
diftant payment, the fum agreed upon muft be paid down; becaute 
this fum is made obligatory by a coutract; and the original ruie, in 
fuch contracts, is a prompf, not a diffant payment ;—me the fame 
manner as holds in the cates of dower, and the price of proporty. — It 
is otherwife with refpect to the Dewz, or tine of blood, that not being 
impoted by a comtracd, but particularly appointed, aud its rate fated, 

an inttitute of the Law. 
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Ir a freeman and a flave together murder any perfon, and the 
freeman and the flave’s mafter afterwards defire fome man to com- 
pound the matter [with the dcceafed’s heirs, ] on behalf of both the 
murderers, fur one thoufand dirms, and he compound it accordingly, 
the whole is due.from them (the mafter and the other) in equal pro- 
portions; becaufe they are co-parties in the contract of compofition ; 
and the thoufand in queftion is due as a fubftitute for retaliation; and 
as both are equally liable to retaliation, the fubftitute for it muft there- 
fore be paid by them in equal fharcs. 


Ir one of the heirs of a murdered perfon pardon the offence, or 
enter into a compofition with the murderer for a fum of money op- 
pofed to his fhare of retaliation, the right of all the heirs to retaliation 
ceafes, and they get, in either cafe, their refpective proportions of the 
fine of blood.—It is here to be obferved, as a rule, that as retaliation 
is the right of a// the heirs, fo likewife is the fine of blood. Accord- 
ing to Shafei and Mali the fine of blood is the right of all the heirs 
except a hufband or wife; becaufe an heir is the fucceffor (or, in 
other words, the fubftitute) of the deceafed in virtue of affinity, and 
not of any fecondary caufe, fuch as marriage, which at death ceafes 
to exitt. | 

Onjection.—It would hence appear that a hufband and wife do 
not inherit of each other with refpect to other property likewife, fince 
the cause is terminated by the deceafe of either. 

Repiy.—According to Mdh& and Shafei, the fine of blood is not 
due until after death: contrary to all other property, the nght of the 
heirs being connected with the eftate of the deceafed in the com- 
mencement of his ficknefs, (whence it is that the acts of a fick perfon 
do not hold good with refpe& to any thing beyond a ¢éird of his pro- 
perty,) and confirmed by his demife; and accordingly, his eftate goes 
among the whole of his heirs, without any exception. It is otherwife 
with a fine of blood; for as that is not duc until after death, and the 

caufe 


Crap. Ill. the PERSON. 


caufe * is tertninated by the deceafe of the party, it follows that it 
cannot be inherited by the w/e or Aufband. 

—The arguments of our doctors upon this point are twofold.— 
First, the prophet decreed to the wife of Avbeem Zeedbee an in- 
heritance in the fine impofed for the blood of her hufband.— 
SECONDLY, the fine is a right to which inheritance appertains, 
infomuch that if a perfon be flain, having two fons, and one of 
thofe fons afterwards die, leaving a fon, his heir, the fine is fhared 
between the fon and the fon’s fon, It is therefore eftablifhed on 
behalf of a// the heirs indifcriminately; and the effect of marriage 
continues with refpect to inheritance, after the demife of either of 
the parties. It is here proper to remark, that where one of the 
heirs grants a pardon, as above, the fhares due to the others are 
payable within three years. Ziffer maintains that payment mutt 
be made within fwo years, in a cafe where the right of retalia- 
tion lies between two perfons, and one of them grants a pardon; 
for here an Aa/f fine is due, whence this is the fame as where 
a perfon ftrikes off the hand of another by miftake, in which 
cafe an half fine is due, payable withm two years. The argu- 
ment of our doctors is that the half here duc is a proportion of 
the fine of blood; and as the whole of a fine of blood is payable 
in three years, fo likewife is any part of it. The proportion 
due on account of a Band, on the contrary, 1s the whole of the 
recompence for a 4and, which is payable in two years; and there- 
fore ‘the analogy urged by Ziffer in this particular is not admitted.— 
It is fikewife proper to obferve that the proportions owing to the re- 
maining heirs, (as here mentioned,) 1s due from the:property of the 
murderer, the act being in this cafe w//w. 
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Jr a man murder two perfons, and the heirs of one of the murs 
dered perfons grant a pardon, {hill the right of retaliation remains on 
behalf of the heirs of the other murdered perfon; becaufe in this ¢afe 
there are ¢wo retaliations,, each murder being a diftinét and feparate 
att.—-It is otherwife in the preceding example, for there one 
+o» only is incurred, one murder only having been committed. 


Ir anumber of perfons unite in murdering a man, analogy fug- 
geft that one of them only is to be put to death in retaliation, as 
equality is indifpenfable in the infliction of retaliation, and between 
ten perfons (for inftance) and one perfon there is no equality.—The 
whole are, however, liable to fuffer death, analogy being in this in- 
{lance abandoned for a more liberal conftruction of the law ;—becaufe 
it is related that when, ona certain occafion, feven of the inhabi- 
tants of Leva * murdered a man, Omar decreed retaliation upon all 
the feven, faying, ‘* If the whole people of Lena had affifted in the 
** murder, I fhould certainly have flain them a@//;”—and alfo, be- 
caufe murder ts {hill more likely to be committed by /everal than by 
one; and retaliation has been ordained for the purpofe of deter- 
ment, and a warning to the vicious.—Each individual concerned 
is therefore as if he alone had committed the act; and confequently 
equality is certified, and retaliation incurred, in order that the lives 
gt mankind may be in fecurity. 


Iv one man murder feveral perfons, and the heirs of all the mur- 
dered perfons appear together, the murderer is put to death on behalf 
of the whole, nor are the heirs entitled to any thing further.—It, 
alfa, eae of the heirs only appear, the murderer is fain on behalf of 
bun, and the meht of the others 1s conicquently annulled.—Shafez 
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maintains that the murderer is put to death on behalf of the heir of 
the perfon firft murdered, and a fine of blood is due to the others ; 
and that, if all the heirs appear together, and it be not known which 
of the perfons was firft murdered, the murderer is {lain on behalf of 
the whole, and a fine of blood divided among all.—The reafon he 
alledges 1s that, in the example here fuppofed, feveral murders are 
committed by one man; but one murder only is proved again{t him *; 
and as between one murder and fevera/ murders there is nu equality, 
he is therefore put to death on behalf of one perfon only, and a fine is 
due to the others.— The arguments of our doctors upon this point are 
threefold. First, Each of the heirs of the fcveral perfons murdered 
is here fuppofed, in fact, to execute retaliation upon the murderer 
completely and individually; as in the preecding example of feveral 
perfons murdering one,—where each of the feveral murderers 13 as if 
he had alone committed the murder, otherwife rctahation could not 
be inflicted becaute of inequality; and fo likewile, in the cafe in quet- 
tion, as each of the heirs is as if he himtelf executed the retaliation, 
equality is in this way eftablifhed. Stconpiy, There proceeds, 
from each heir, in this inftance, a wound, tufficicnt to dilpatch the 
foul [of the murderer]; and confequently the death [of the murder- 
er] is referred to cach of them individually:—tor it 12 a rule that 
whenever an eitect {prings from a varicty of cautes, it moft neceflarily 
be referred to thofe caufes collectively; and it then muit follow, 
cither that a part or the whole of the cffect is referred to cach particu- 
lar caufe; and as the former is here impouible (ince the difpatching 
of the foul from the body is a thing incapable cf divifion, {0 as to 
have any part of it in particular referred to any particular cautc) it is 
thercfore determined that the whole cfiect is referred to cach cite 
individually. —Tuixpty, retaliation has been inftituted with a view 
to the fecurity of mankind, under a precept which militates agointt 


* Becaufe one murder alone being fuficient to comviat the criminal, none of the 
Others are addaxced in judgment againit him. 
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it, the prophet having faid, ‘* Man is the chofen vefel of Gov ;—~ac- 
‘6 cyrfed 1s be who deftroyeth the f2me;—and as this fecurity is ob- 
tained by putting the murderer to death, retaliation alone is there- 
fure fufficient, and confequently no fine is required. 


WHEN a perfon who had incurred retaliation dies, the right to 
retaliation neceflarily ceafes*, as the fubject of it no longer remains. 


IF two men cut off the hand of one man, by both feizing a knife 
and applying it to the joint, until the hand be feparated, retaliation 
is not to be inflicted on either of them, but they are refponfible for 
one half of the fine of blood; becaufe the mulét for a hand is half the 
fine for the perfon; and as they united in depriving the man of his 
hand, the half of the fine of blood therefore falls upon each.—Shafei 
maintains that the offenders are each to be deprived of a hand; be- 
caufe the hand is a dependant of the perfon; and as, if two men kill 
one, retaliation is executed upon both, fo in the fame manner, 1n the 
cafe of a hand, as it 1s a dependant of the perfon, retaliation is exe- 
cuted upon both the offenders.— Befides, retaliation, whether for the 
perfon, or for parts of the body, has been ordained for the purpofe of 
determent.—Hence, whatever is eftablifhed with refpect to the per- 

n for the purpofe of determent, is likewife eftablifhed with re{pect 
to the parts of the body for the fame purpofe; and as, in cafes con- 
cerning the perfon [life,] retaliation is inflicted upon both the mur- 
derers where two men murder a third, fo likewife, in a cafe of d {- 
memberment, retaliation 13 inflicted upon both.—-The arguments of 
our doctors upon this point are twofold, First, each of the offend- 
ers, refpectively, has cut off a part of the hand, inafmuch as the am- 
putation has been effected by both, and the fubje& is capable of par- 


* Confequently, no fine is due, either from the murderer's eftate, or from his Aéi/as. 
tition. 
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tition.—A part of the amputation is therefore referred to one of the 
offenders, anda part to the other; and as there is no equality be- 
tween the amputation of a part of the hand, and the amputation of 
the whole, there cannot, confequently, be any retaliation. It is 
otherwife in cafes affecting the perion [life,} as the act of difpatching 
the foul from the body is incapable of partition. SECONDLY, in a 
murder committed by feveral perfons, (that 1s, where a number 
unite in murdering one,) it is moft probable that no one will come 
to the affiftance of the murdered; whereas, in the cafe of two per- 
fons uniting to cut off the hand of a third, as there is neceflarily a 
contiderable delay in the execution, it is moft probable that the per- 
fon they defign to injure may obtain affiftance before they effect their 


purpofe.—Hence between the cafe in queftion and a cafe allecting 
the perfon there is no analogy. 


Ir aman ftrike off the right hands of two others, or the 4/1 
hands of two, and both appear againft him, the right hand of the 
offender 1s cut off in the former inftance, or his left hand in the lat- 
ter,—and a moiety of the fine of blood is moreover exacted from him, 
and divided equally between the partics ;—and this whether the 
hands were ftruck off, both at the famc time, or one after the other. 
—Shafer maintains that in the latter inflance, the hand of the offender 
is ftruck off folcly on behalf of him who was firft deprived of his 
hand; and that where both hands were ftruck off together, the par- 
ties draw lots, and the retaliation is then executed on behalf of bim 
to whofe lot it falls—The argument of our doétors is that, as the 
' difmembered parties are upon an equality with refpect to the ground 
of their claim, (cach having Joft a hand,) they are therefore upon an 
equal footing with refpect to the effec? alfo, namely, the retaliation, 
—in the fame manner as two creditors are upon an equal footing in 
their claims upon the eftate of a deceafed perfon, notwith{tand- 
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ing the dcbt owing to one be of prior date to that owing to the 
other*. 


Ir aman ftrike off the right hands of two others, or the /eft hands 
of two, and only one of the partics appear, retaliation is executed on 
behalf of this one, and a moicty of the fine of blood is due to the 
other; becaufe the party preient is entitled to take his right; and 
the right of the abfent party 1s dubious, fince it is poflible that, if 
prefent, he might either pardon the offence or decline profecuting ; 
and it is not allowable to make any delay in rendering a certam right 
on account of one which is merely conjecfural;—and as, upon the 
party prefent taking the retaliation, the fubjec&t on which the other 
party might execute it no longer remains, the fine is the appointed 
right of the other, fince here the offender has loft his hand on ac- 
count of a right which lay againft him, and may therefore be faid to 
have obfrucied the right of this one. 


Ir a {lave confefs a murder, he incurs retaliation. Zifer main- 
tains that the acknowledgment of a flave is not valid in this inftance; 
for as he, by fuch acknowledgment, fets at nought the right of his 
mafter, it therefore cannot be admitted, any more than the acknow- 
lcdement of a flave concerning property +.—The arguments of our 
doctors upon this point are twofold. First, a flave, in confefling 
a murder, is not liable to any fufpicion, fince fuch confeffion is eflen- 
tially prejudicial to himfelf, as being productive of his death.—Se- 
CONDLY, a flave, with refpeét to his d/ed, continues in his original 


® The tranflator apprehends that little apology is neceffary for his here omitting the 
arsuments advanced by Shafer in fupport of his doétrine, and the reafonings adduced by 
the Hanerfte doctors in reply to them, as they are much of the fame complexion with 
thofe which have been already recited. 


4 A flave’s acknowledgment concerning property is not of any weight. See Vol. 
III, p. 138. 
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ftate of liberty, freedom being the original ftate of MAN,—whence it 
is that the acknowledgment of a mafter, inducing punifhment or 
retaliation upon his flave, is not admitted.—With refpect to the ar- 
gument of Zifer, we obferve that the acknowledgment of murder, 
by a flave, is prejudicial to himfelf poftrvely; but it is fo to his matf- 
ter only by splication, which is of no weight. 


Tr a man wilfully fhoot an arrow at any perfon, and the arrow 
pafs through that perfon, and then hit another, and they both die, 
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blood on behalf of the latter, to be paid by the Aki/as of the mur- 
derer ;—becaufe the fr/f killing is murder; whereas the /econd is only 
homicide by mifadventure,—in the fame manner as where a perfon 
{hoots at a deer, and his arrow hits a man.—An act, moreover, is 
eftimated according to the number of its effects; and hence it is pof- 
fible that the aét of the murderer, in fhooting the arrow, was wilful 
with refpect to the one perfon, and inadvertent with refpe@ to the 
other. 


SECTION. 


lr a man ftrike off the hand of another by miftake, and then flay 
him wilfully before he has recovered from the wound,—or, ftrike 
off his hand wilfully, and then flay him by muiftake before he has re- 
covered,—or, {trike off his hand by miftake, and after the wound is 
healed flay him by miftake,—or, ftrike off his hand wilfully, and 
after the wound is healed flay him wilfully,—he is profecuted on 
Rr2 both 
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both counts in all thefe cafes *,—The ground of this 1s that both the 
wounds mutt be confidered under one head, if it be poffible that the 
Jecond wound was merely a completion of the fr/?, as flaying is moft 
frequently effected by feveral fucceflive wounds; for if each wound 
were confidered feparately, one being regarded as mortal, and the 
other not, it would create a difficulty in the determination.—The 
fecond wound is therefore to be regarded merely as a completion of 
the firft, and both included under one; fentence,—except where this 
conjunction is impoffible, when each wound muft be confidered un- 
der a feparate head.—Now, in the four cafes here ftated, this con- 
junction cannot be made; for, in the two fir/ cafes, the two acts are 
fubject to two different fentences,—and in the two o¢hers, the fecond 
wound is not inflicted until after the party has recovered from the 
frft, acircumftance which prevents the one from having any con- 
nexion with the other.—If the fecond wound be infliéted before the 
firft is healed, and the acts be both of the fame {pecies, both being 
by miflake, they are refolved under one head, undifputedly, fince a 
conjunction is in this inftance poffible ;—and therefore one fine fuf- 
fices.—It, on the contrary, the oftender firft ftrike off the hand wil- 
fully, and then, before the wound is healed, kill the perfon wilfully, 
the magiftrate may defire the heirs either firft to ftrike off the of- 
fender’s hand, and then to put him to death,—or to put him to death 
at once, without ftriking off his hand;—in other words, the heirs 
have either of thefe modes in their choice, and the magiftrate alfo is 
at liberty to determine either way.—This is according to Hanecfa.— 
The two difciples maintain that the offender, in this inftance, can 
only be put to death, and is not to have his hand {truck off befides ; 
for here it 1s poflible to rctolve both the wounds under one head, both 


* In the fir/i of thefe cafes, therefore, the offender’s property is fubject to a fine for 
the hand, and he alfo fuffers retaliation for the murder; in the fecend, he is fubject to re- 
taliation fur the hand, and alfo to a fine for the homicide; in the third, he is fubject to a 


fine for the hand, and alfo to a fine for the homicide; and in the fewrth he fuffers retalia- 
tion, firft far the band, and then for the murder. 
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the acts being of one fpecies, namely wi//u/, The argument of Ha- 
‘neefa is that in this cafe a conjunétion of both wounds under one 
head is impofirble; becaufe the two acts are eflentially different, one 
being merely the difmemberment of a part of the body, whereas the 
other is a deprival of life.—Both, moreover, as being wilful, are 
fubjeét to the fame rule, namely, retaliation ; and retaliation requires 
an equality with refpe€t to the a@, which, in the cafe in queftion, 
cannot be obferved but by taking life for life, and a hand for a hand: 
but if both wounds be refolved under one head it is impoffible to pre- 
ferve equality, becaufe in that cafe the offender is only flain, with- 
out any retribution for the dif{memberment.—Befides, the murder 
prevents any reference of the confequence to the difmemberment, 
infomuch that if the two acts were to proceed from two different 
perfons, retaliation would be due upon the murderer.—Thefe two 
offences are therefore fubject to the fame rule as the two between 
which a recovery intervenes *. 


IF a perfon give another one hundred ftripes [with a ftick or 
rod,] and the perfon fo ftruck recover from ninety of the ftripes, fo 
as that no mark of them remains, and then die in confequence of the 
ten laft ftripes, one fine of blood is due ;—becaufe, upon his recover- 
ing from ninety of the ftripes, they are no longer of any confidera- 
tion with refpect to the fire, notwithftanding they ftill be fo with 
refpect to correction; and hence, with refpect to the fine, no more 
than ten ftripes remain to be confidered.—The fame rule obtains with 
refpect to every wound which heals and leaves no mark, according to 
Haneefa.—Aboo Yoofaf alledges that in fuch cafes a fine is duc in pro- 
portion to the pain or trouble fuftained ;—in other words, an cftimate 
muft be made of what is the adequate recompence for fo much trou- 
ble, and the refult gives the fine to be impotcd.—Mohammed, on the 


* A long train of futile reafoning is here omitted, as being of no confequcnce what- 
ever to the fubjeét, nor tending to throw any new light upon it. 
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other hand, fays that nothing is due in fuch a cafe except the expences 
of the phyfician or furgeon. 


Ir a perfon give another one hundred ftripes, and thereby cut 
him, and the cuts heal, but leave fcars, an Hakoonst Ad, or 
award of equity, is duc on account of {uch fcars—(An explanation 
of Hukoomit Adil thall be given in its proper place *.) 


Tr a perfon ftrike off the hand of another, and the perfon fo -dif- 
membered pardon the difmembermcnt, and afterwards die in confe- 
quence of it, a fine of blood is due,—from the offender’s property, 
if the offence was wilful,—or from his hides, if it was by mif- 
adventure.—If, on the other hand, he pardon not only the dif- 
memberment, but alfo any confequence which may arife from it, and 
afterwards die of the wound, his pardon comprehends both /A/e and 
difmemberment ;—and then, if the offence was committed by miftake, 
the pardon is eftimated as from one third of the deceafed’s property +; 
but if it was committed wilfully, the pardon is in that cafe eftimated 
as from the w/o/e of the property {. The reafon of this is, that the 
decree in wilful murder is retaliation; and as retaliation is not pro- 
perty, the right of the heirs is not connected with it before the de- 
mife of the wounded perion, wherefore the pardon and remifiion are 
valid on his part, and are confequently eftimated as from the whole 
of his property. Manflaughter, on the contrary, is fubject to the 
law of property; and as the right of the heirs is connected with the 
dying perfon’s property, the remitlion, therefore, in fuch cafe, is 
eflimated as from the sdird of the property; becaufe it isa gift of the 
fine; and the gitt of adying perfon takes effect in one third; and as 
this is a bequeft to the Aki/as of the murderer, not to the murderer 


* In the next following book, treating of Fines. 


+ That is to fay, it has effect in remitting one third of the fine; but fails with 
to the other two thirds, which therefore ftill remain due, notwithftanding the pardon. 


+ In other words, it has effect in a complete remiffion of the fine. 
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himfelf *, it is confequently valid.—This is according to Hunecfa.— 
The two difciples maintain that pardon for the difmemberment ex- 
tends alfo to life ;—(and the fame difference of opinion obtains where 
a perfon pardons another for giving hima cut, of which he afterwards 
dies.) Their argument is, that the pardon of the ditmemberment is 
alfo a pardon of its effect, which muft be one of two things, namely, 
the /o/s of a: hand in cate of a cure, or the /ofs of Afe in cafe the wound 
prove fatal. A pardon of difmemberment, therefore, is alfo a pardon 
of one of thefe effedts, whichever it may happen to prove.  Anothe 
argument is, that the term @/member ment extends both to a mortal 
wound, and alfo to one zof moital; and therefore a pardon of di/mem- 
berment isa pardon either way; this being the fame as a pardon of an 
offence ;—in other words, if the wounded perfon were to fay, ‘6 I par- 
‘* don this offence,”’ a pardon is ettablifhed in both ways, the term 
offence comprehending morta/ wounds and alfo wounds #ef mor- 
tal. The argument of Haneefa is, that here a caulfe of refponfi- 
bility is eftablifhed in the death of a perfon whofe blood was in acon- 
tinual ftate of value and protection; and to this the pardon does not 
exprefsly extend, becaufe it was granted with refpect to the difmem- 
berment, which is different from the deat/; and in confequence of the 
wound proving mortal it becomes evident that the act was in reality 
murder; and with that alfo the right of the murdered perfon is con- 
nected; and as no pardon was granted with refpect to that, a decree 
of refponfibility for it iffues. Analogy would fuggeft that retaliation 
is incurred for it, as being a ws//e/ murder: but on a more favourable 
conftruction of the Law a fine only is due, as in confequence of for- 
giving the difmemberment a demur is engendered, and retahiation is 
repelled by any demur. In reply, moreover, to the arguments of the 


* The reafon of this diftin&ion is, that anv beque% by a murdered perfon on behalf of 
his murderer ts null.— The pardon is here confidered in the light of a beguef?; for as the fine 
for his hand virtually belongs to the difmembered perfon from the inftant of the act, bis re- 
miffion of it is, in effect, a beguc/? of it to the Aéilas of the offender. 
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two difciples it is anfwered, that the confequence [death] 1s murder 
from the beginning, and not merely one defcription of effect produced 
by difmemberment; and therefore a pardon of the di/memberment is 
not a pardon of the murder. It is otherwife in the pardon of an of- 


Jence, as the term offence comprchends both murder and manning. It 


is allo otherwife in the pardon of a@ cut, and of every confequence 
which may arife from it, finde in this cafe the pardon is exprefsly ex- 
tended to death itfelf. 


Iv a woman ftrike off the hand of a man, and marry him, as a 
recompence, and he afterwards die of the wound, the woman is en- 
titled to her proper dower, aud a fine of blood 1s due—from the 
Akilas if her offence was involuntary, and from herfelf if it was 
wilful ; becaufe, according to Hanee/a, a forgiveneis of the difmem- 
berment is not a forgivenefs of the confequence, and therefore her 
marrying him in recompence for the difmemberment merely implies 
a pardon of the difmemberment itfelf, but not of any effect which 
may refult from it. Hence the is ftill liable to the fine of blood in 
cate the man dic. It 1s here to be obferved that if the difmemberment 
have been wilful, the marriage-on account of fuch difmemberment is 
a marriage in lieu of retaliation; and as retaliation, not being pro- 
perty, is incapable of conftituting a dower, the woman ts ftill entitled 
to her proper dower. A dower being therefore duc /o the woman, 
and a fine owing from her, there is a mutual hquidation in cafe both 
be of an equal amount; or if the fine be more than the dower, the 
woman is to pay the ditference to her hufband’s heirs; or if it be //s, 
the heirs muit pay her the difference. If, on the contrary, the dif- 
memberment have been accidenta/, the marriage ts in leu of a muldt 
for the handy but as, upon the difmemberment proving fatal, it 1s 
afcertained that no fine is due for. the hand, it follows that the fpeci- 
fic fum which ftood for the dower no longer exifts, and confequently 
that a proper dower is due ;—in the fame manner as where a woman 
marries a man “S for whut is in bis hand,""—and it prove that he had 


nothing 
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nothing in his hand,—in which cafe a proper dower is due, and fo here 
likewife. In this laft inftance, moreover, there is no mutual liquida- 
tion of the dower by the fine of blood [duc in confequence of the 
hufband’s deceafe ;] becaufe, as the offence was not wr/fu/, but by 
mifadventure, the fine falls not upon the woman, but upon her Aés/as, 
—whereas the dower is the right of the woman herfelf; and there can 
be no mutual liquidation unlefs each party owe fomething to the 
other. 


Ir, in the example above ftated, the man marry the woman ‘* as 
a fatisfaction for the di/memberment, and every confequence which 
“© may refult from it,” or ** as a fatisfattion for the offence,” and he 
afterwards die of the wound, the woman is entitled to her proper 
dower if the difmemberment was wr/fu/; becaufc, in this cafe, the 
married in Jieu of retaliation; and retaliation, not being property, 1s 
incapable of conftituting a dower ;—in the fame manner as where a 
woman marries for wine or a 4og;—in which cafe, thofe articles not 
being property, fhe is entitled to her proper dower;—and fo here 
hikewife. In this inftance, moreover, the retaliation 1s completely 
remitted, and nothing remains due from the woman [in lieu of it;] 
for upon the man conftituting retaliation the dower, he becomes con- 
tent that it fhould be remitted on behalf of the fame. The orginal 
retaliation, therefore, ceafes, in the fame manner as where a perfon 
remits retaliation on the condition of its being converted into property; 
and no fine is due (in confequence of the deceafe of the wounded 
perfon,) becaufe the offence was wilfu/*. If, on the contrary, the 
difmemberment was accidental, the fine of blood is in that cafe con- 
fidered as the woman’s dower, anda proportion of it adequate to her 
proper dower is remit/ed from her Akilas, and the remainder is re- 
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* In confequence of the offence being wilful, the fine for it would be due from the 
woman herfelf, and not from her Ahiles. 
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garded as a dequcft to them*; for here the marriage in recompence of 
the difmemberment is a marriage in leu of the confeguent, namely, 
the fine; and as the fine, being itfelf property, is capable of confti- 
tuting a dower, it is the dower accordingly ;—but this only in the 
proportion of the woman’s proper dower. With refpect to the re- 
mainder, it is confidered as a bequcft to the woman’s Akilas, which 
they are competent to benefit by, as not having been themfelves con- 
cerned in the bloodfhed. If, therefore, the amount do not exceed 
onc third of the deceafed’s property, the w/o/e is remitted to them; 
or, if itexcced, they have to pay the difference to the heirs -f. 


Ir Zeyd wilfully ftrike off the hand of Khalid, and fuffer retalia- 
tion, and KAd/d afterwards die in confequence of the lofs of his hand, 
Zeyd is fill liable to be put to death in retaliation, as he then appears 
to have murdered KAd/id, who is contequently entitled to retaliation 
for the perfon. The heirs of Aveld, therefore, may put Zevd to 
death, as the right of Adu/d to retaliation for the perfon is not done 
away by the difmemberment of the offender ;—in the fame manner as 
where a man, being entitled to execute upon another retaliation for 
the perfon, takes a limb from that other;—in which cafe his right to 
retaliation for the perfon is not annihilated; nor is any thing due for 
the dmb, as the whole perfor was forfeited, and the Amd was only a 
part of it; and fo likewife in the prefent inftance. boo Yoofaf 


* The reafon of this diftinction is that, in atcdental offences, the fine falls upon the 

(las, not upon the offeader; whereas, in the cafe of wsifud offences, the fine being al- 

ways confidered as a compromile for retaliation, falls upon the offender alone, the 4éilas 
having no concern in it. 


t To underftand the phrafcology which runs through this and the preceding example, 
it is neceflary to recolleé&t that a dower, like any other confideration, mav be underftood 
either by an ad?ual payment of fomething to the woman, or by the remiffion (on the part of 
the hufband) of fomething owing from the woman.—-When, therefore, we fay, “ the fine 
* conftitutes the dower,” or “ retaliation conftitutes the dower,” nothing more is meant 
than that the woman marries the man in confderation of thofe being remitted to her. 
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alleges that upon cutting off the offender’s hand, the right to any 
further retaliation ceates, as the retaliation beige executed in that 
manner, the offender is ditcharged from all further confequences. ‘To 
this, however, it may be replied that the hand of the offender was 
flruck off only under the idea of that being the fole right; and that 
therefore the oftender is not difcharged from retaliation for the blead- 
fed, as the death of the wounded perfon had not then taken 


place. 


Tr the heir of a murdered perfon cut off the hand of the murdercr, 
and remit any farther retaliation, either before or after the deerec ot 
the magiftrate, authorizing the fame, he [the heir] owes a fine for 
the hand, according to Haneefa. The two difciples, on the contrary, 
maintain that nothing whatever is duc; becaule here the heir of the 
murdered perfon has taken what was his right, and confequently is 
not required to make any atonement; for he is entitled to deftroy the 


perfon of the murderer 7 foto; and as a /wmd is merely a dependant of 


the per/on, it follows that he is entitled to deftroy any particular /méd. 
He is therefore not required to make any atonement whatever,— 
whether the difmembered murderer pardon him or otherwife,—or, 
the wound prove fatal or otherwife,—or, he firft {trike off the hand and 
then take the life, cither before or after the wound is healed ;—this 
cafe being analogous to one where, retaliation for the hand being due, 
the perfon who is to exact it firft {trikes off the jngers of the offender's 
hand, and then remits the rctaliation upon the hand,—in which cafe 
he is not refponfible for the fingers. The argument of our doctors is 
that in this inftance the heir has taken what was not his right; for 
killing was his right, not difmemberment. A fine is therefore due for 
the hand of the murderer thus unjuftly ftruck off. Analogy, indeed, 
would fuggeft that the murderer’s hcir is here entitled to exact reta/:- 
ation for the hand:—that, however, is remitted becaufe of a doubt ; 
for it was lawful for him to ftrike off the murderer’s hand as a de- 
pendant of his perfon. Retaliation, therefore, being thus ~_— 
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the fine is due:—a/ter, however the murderer recovering from the 
wound, and not before; for it is poffible that the wound may prove. 
mortal, in which cafe the murderer’s heir is entitled to take his 
right *. 


Ir a perfon be entitled to retaliation upon another with refpect to. 
any part of the body, and ftrike off that part accordingly, and the 
ptrfon upon whom retaliation is thus executed die in confequence, the 
perfon in queftion is liable for a fine of blood, according to Haneefa. 
The twodifciples allege that he is not in any refpect refponfible, fince 
he has only taken what was his right, and it is impoffible to reftric 
difmemberment to the condition of /afety,—(in other words, to re- 
quire that it be executed fo as not to endanger the perfon who fuffers 
difmemberment,) for if {uch were the cafe, retaliation would be alto- 
gether prevented, it being impoffible always to avoid its proving fatal. 
The perfon in queftion, therefore, ftands in the fame predicament 
with an Imm, a cupper, or a phiebotomif?;—in other words, if an 
Imdm execute retaliation by cutting offa limb, or a cupper apply his 
cupping-horn, or a phlebotomift ufe his lancet, by defire of a patient, 
and the wound fo occafioned prove fatal, ftill no fine is due; and fo 
here likewife, The argument of Haneefa 1s that the perfon in quef- 
tion has flain another wrongfully; becaufe his right was to di/member, 
not to 4://, but here he has &s//led. Now, fuch being the cafe, ana- 
logy would fuggeft that retadation is incurred by him, as having wil- 
fully and without right flain another. Retaliation, however, is re- 
mitted in this inftance, becaufe of the doubt which here exifts; for 
the perfon, in cutting off the limb, did not intend to deftroy life, but 
merely to take his right. A fine, therefore, is due from him. It is 
otherwife with refpe&t to the Jmdm, the cupper, or the phlebotomitt, 
for all thefe act upon authority,—the Jmdm, in virtue of his office,. 


® The reply to the arguments of the two diftiples is omitted in the tranflation, 
being, for the moft part, merely a repetition of what had gone before. 


which 


the PERSON. 


which requires him to perform fuch aéts for the good government of 
the people,—and the cupper q phlebotomift, in virtue of orders from 
and agreement with the perfon upon whom they perform their opera- 
tions. It is to be obferved, moreover, that the performance of any 
thing ftrictly incumbent is not reftricted to the defcription of /afety, — 
{fuch, for inftance, as the fhooting of an arrow at an enemy :—but in 
the cafe in queftion there is nothing ftrictly incumbent ;—nay, forgive- 
_ nefs is rather commendable, Gop having faid, ‘* Ir ye REMIT &E- 
‘6 TALIATION, IT Is A KINDNESS.” The taking retaliation for the 
hand, therefore, is a matter of indifference, in the fame manner as 


hunting game; and confequently is reftri€ted to the condition of 
fafety. 


CHAP. IV. 


Of Evidence in Cafes of Murdcr *. 


Tra perfon be flain, and leave two fons, one prefent +, and another 
abfent, and he who is prefent eftablifh evidence to the fact, and the 
other afterwards appear, it is in this cafe requifite that Ae alfo eftablith 
evidence to the fact, according to Haneefa. The two difciples, on 
the contrary, maintain that there is no occafion for this. If, how- 


* The term is here to be underftood in a general fenfe, including every foecies of 


homicide. 
+ In the city, or the court of the 
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* Arab. Afawris, meaning the perfon from whom inheritance defcends. (See note in 
Vol. Il. p. 705.) 
+ Arab. Zt, meaning the /e/f,—the body as connected with the foul, (Sce note in 
p. 276.) 
ail; 
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a‘?, and it is impoflible that any act fhould proceed from the dead.— 
The deceafed, therefore, has no property in the retaliation. It 1S 
otherwife with refpeét todebts, or the fine of blood, as thefe are pro- 
perty, and a defunct is capable of being a proprictor ;—as where, for 
inftance, a game-catcher lays his fnares, and then dies, and game ts 
found in the {nares after his deceafe,—in which cafe the game-cateher 
is confidered as proprietor of the fame. Retaliation, therefore, being 
eftablithed by /udb/iitution, and not as an sberstance, no one of the 
heirs can be litigant for the others ;—and as the others ftand in need 
of again eftablithing their evidence, the abtent heir will therctore 
be required, on making his appearance, to cflablifh evidence on 
his part. 


Ir a murderer adduce evidence to prove, againft the prefent heir, 
that the abfent heir has remitted the rctahation, in thts cafe the pre- 
fent heir is litigant, and the evidence thus adduced by the murderer 
being credited, the right of rctahation ceales accordinely. “Lhe mur- 
derer, moreover, is not in this cafe under any neceliity of producing 
his evidence again upon the abfent heir appearing; for his plea here io 
that ** the right of the pretent heir to setudiation has becn commuted 
‘‘ into a right to property,” —a plea which cannot be fubftantiated 
but by proving the remiflion on the part of the abfentec. In fine, 
the plea of the defendint is here founded on the plea of the ablentec’s 
remiffion ; and as, in all fuch cafes, the party prefent is litigant for 
the abfentee, the prefent heir is therefore litigant for the abfent heir 
in this inftance. : 


Ir a flave held in partnerfhip between two men be murdered, onc 
of the owners being prefent, aud the other abfent, and the prefent 
owner adduce evidence againft the murderer, in this cafe, upon the 
abfentee appearing, he alfo is required to adduce evidence. Ir, alfo, 
the murderer adduce evidence to prove that the abfentce has remitted 
the retaliation, im this cafe the owner prefent is litigant, and the 
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murderer is therefore under no neceffity of again adducing evidence 


upon the abfentee appearing, for the reafons ftated in the preceding 
examples. 


Ir the heirs of the perfon murdered be shree, and two of them 
give evidence againft the third, that ‘* he has remitted the retalia- 
“tion,” their evidence fo given is null, but the retaliation 1s confi- 
dered as being remitted dy shefe two; becaufe, in bearing evidence as 
above, they acknew/edge retaliation to have been remitted, and their 
acknowledgment, fo far as it affects themfelves, muft be credited.— 
(The nullity ofthe evidence, in this inftance, is becaufe of its tend- 
ing to the advantage of the witnefles, as converting reta/ration into 
property.)—It is to be obferved that the cafe here confidered may oc- 
cur in four different fhapes.—Frrst, where the murderer confirms 
the evidence of the two hcirs in queftion, and the third heir denies it, 
in which cafe a fine of blood is due among the three, in equal fhares; 
becaufe the murderer, in confirming the evidence of the two heirs, 
makes an acknowledgment of two thirds of the fine in their favour ; 
and he at the fame time claims that ‘* the right of the third heir has 
‘¢ dropped, in confequence of the remiffion granted by the others,” 
a plea which is refifted by the third heir, and cannot be eftablithed by 
the teftimony of the others, inafmuch as their evidence is null,— 
whence he owes an atonement to this heir likewife, namely, a third 
of the fine.—SeconpLy, where both the murderer and the third heir 
confirm the evidence of the two heirs,—in which cafe two thirds of 
the fine of blood go to the two teftifying heirs, for the reafon already 
mentioned; but the third heir gets nothing whatever, as in confirm- 
ing the evidence of the other two he acknowledges a remiffion, and is 
therefore not entitled to any thing.—TurrpLy, where the murderer 
and the third hetr both deny the truth of the evidence,—in which cafe 
the third heir is entitled to one third of the fine of blood ;—but the 
two teftifying heirs get nothing whatever; for as they have acknow- 
Iedged, again{t themfelves, that retaliation has ceafed, they muft be 


credited ; 
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credited ;—but they at the fame time claim that the fhares of each 
have been converted into property *; and a claim cannot be admitted 
unlefs fupported by proof, which with refpect to them does not ap- 
pear, as their teftimony does not ferve fur proof in their own caufe. 
The fhare of the third heir, on the contrary, is confidered as being 


converted into property upon the force of their allegation, as that is” 


fufficient proof with refpect to 4im.—FourTuiy, where the third 
heir confirms the evidence of the other two, and the murderer denies 
it,—in which cafe the murderer owes a third of the fine to the third 
heir; becaufe, in denying the evideuce of the two, he acknowledges 
that the right of retaliation had ceafed in confequence of the remiflion 
of thofe two a/one, and that the fhare of the fArrd is fll due in pro- 
perty. It is to be obferved, however, that this heir, on receiving 
fuch third, muft make it over to the other two; becaufe they claim 
two thirds of the fine of blood for themfelves, and the murderer denies 
their claim in point of property, but acknowledges a fine to be due to 
the third heir, as having acknowledged that the right of retaliation has 
ceafed in confequence of the avowal of the other two heirs, at the 
fame time that the fhare of the third became converted into property. 
Whatever, therefore, the murderer acknowledges in behalf of the 
third heir, he [the third heir] acknowledges in behalf of the other 


two, in having confirmed their teftimony;—in the fame manner as — 


where a perfon makes an acknowledgment of a thing as being due to 
another, and that other declares the thing to belong, not to sim/e/f, 
but to a ¢ird perfon; in which cafe the article goes to that third 
perfon; and fo here likewife. This proceeds upon a favourable con- 
{truction of the Law. Analogy would fuggeft that nothing what- 
ever is in this cafe incumbent on the murderer, as the two teftifying 
heirs advance a claim for property, which the murderer refifts, at the 
fame time making an acknowledgment in favour of the third heir, 
which he [the third heir] denies, whence it would appear that nothing 


@ By this phrafe is to be underftood “ semmuted fer. 
Vor. IV. Tt ‘3 
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isdueto him. He, however, gets a third of the fine, ona favourable 
conftruétion of the LAW, as above fet forth,—the ground of which 
is, that the third heir does not completely deny, but paffes the matter 


to the attefting heirs, and acknowledges the property in queftion to 
be their right. 


Ir witneffes give evidence that ‘* a certain perfon had wounded 
‘* another with a weapon foas to render him bedridden until at length 
‘* he died,”’ retaliation is in this cafe incurred by the perfon who in- 
flicted the wound ;—for whatever is eftablifhed upon the teftimony of 
witncfies is (as it were) eftablithed by aéfual fight; and as, where 2 
murder is adfially feen, retaliation follows, {o here likewife. Evi- 
dence to wilful murder is, moreover, eftablifhed after this manner : 
as death cannot be afcertained to have been occafioned by any particu- 
lar wounds, but from the circumftance of the wounded perfon having 


been thereby rendered bedridden until he died. 


Ir two witneffes to murder difagree in their teftimony concerning 
the sme of the fact, (one ftating that the murder was committed ona 
particular day, and the other that it was committed on another day, ) 
or the place, (one ftating that it was committed in /uch a place, and 
the other that it was committed in another place,)—or the infirument, 
(one ftating that it was committed with a weapon, and the other that 
it was committed with a /fick,) their evidence is altogether null ; 
becaufe the murder to which they teftify is a fingle act; and the 
murder committed in one place cannot be the murder committed in 
another place; nor is a murder committed with a fick the fame as 
with a weapon, the former being only manflaughter, whereas the 
latter is wi/fiad murder, and thefe two are fubje&t to different rules:— 
hence the teftimony of cach can only be regarded as a feparate evi- 
dence to a diftingt fa&; and the teftimony of one witnefs cannot be 
admitted. In the fame manner alfo, if onc of the witneffes teftify 
that ‘* the murder was committed with a flick,” and the other 


that 
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that ‘* it is unknown with what inftrument it was committed,""— 
their evidence is null; becaufe evidetice to a murder committed with 
a fick tends to prove only murder in a reftricted fenfe, (as it amounts 
merely to evidence of manflaughter,) whercas evidence to pofftrve 
murder applies generally, that is, to murder in its molt extenfive (not 
ina refiridled) fenfe;—and the one being altogether different from 
the other, the teftimony of each is therefore feparate evidence toa 


diftinet fact. 


Te two perfons give evidence that ** a certain perfon has killed 
‘¢ another perfon, but it is unknown with what inftrument,” a fine 
of blood is in this cafe duc [from the alleged murderer, ] on a favour- 
able conftrudtion. Analogy would fuggeit that the evidence is not to 
be credited, as blootlfhed bears a different conftruction according to 
the difference of the inftrument; and therefore the matter tcftified to 
(namely, murder) is here uncertain; whence the evidence cannot be 
credited. The reafon, however, for a more favourable conftrudction 
is, that as the witncffes here teftify toa murder aurefricied/y, the 
leaft of the two different penalties in cafes of bloodthed (namely, fae) 
is therefore declared due, out of caution. As, morcover, the inftru- 
ment is here dubious, no one in particular can be proved. It is to be 
obferved that in this cafe the fine is duc from the murderer, (not from 
his Aki/as,) becaufe all acts are fuppofed wi//u/, unlefs they be 
proved otherwife. Here, moreover, the evidence is given to bloodfhed 
unrefiriirvely, whence there is a doubt with refpedt to mifadven- 
ture; and a dubious point cannot be eftablithed. 


Ir two perfons, refpectively, make acknowledyment ot their 
having murdered a particular perfon, and the heir of the murdered 
perfon alfo aflert the fame, he is at liberty to put them both to death; 
whereas, if two perfons bear evidence to a man’s having murdered 
a particular perfon, and two others atteft that another had murdered 

Tt2 that 


3*3 


Evidence to 
4 murder, 
which 


proves only 
Mian fie’ ghter 


Evidence ta 
a murder in 


OFFENCES againf Boox XLIX. 


that perfon, and the heir affert that they had both murdered him, 
the evidence of both parties is null. The difference between ac- 
knowledgment and evidence, in this inftance, is that in confe- 
quence of both acknowledgment and teftimony it is proved that 
each, refpectively, was guilty of the murder, and each is accord- 
ingly liable to retaliation independant of the other. In the former 
inftance, however, the heir (in whofe favour the acknowledg- 
ment is made) falfifies the acknowledgment with refpe& to a 
part of what is acknowledged,—whereas, in the /econd inftance, 
he falfifies the teftimony of the witnefles with refpect to a part 
of the evidence they have delivered on his behalf ;—and the falfi- 
fication of a part of an acknowledgment by the perfon in whofe 
favour the acknowledgment is made does not invalidate the re- 
mainder,—-whereas the falfification of any part of evidence, by the 
perfon in whofe behalf it is delivered, invalidates the whole; for 
falfification is a reprobation*; and the circumftance of a witnefs 
being reprobate is obitructive to the reception of his evidence,— 
wut the fame circumftance is no obftacle to the validity of an ac- 
knowledgment. 


® The literal meaning is “ falffication renders reprobate ;” thatis, deftroys a perfon’s 
credit by calling his veracity in queftion.—So much technical matter occurs here that it is 
difficult to render the paflage into intelligible Englith. 


CHAP. 
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CHAP. Vz. 


Of the Circumftances under which Murder takes place. 


Ira perfon fhoot an arrow at a Muffu/man, and the Muffulman apof- 
tatize, and the arrow then hit and kill him, the fhooter is refpontible 
for a fine of blood, according to Haneefa. The two difciples main- 
tain that the fhooter is not, in this inftance, refponfible for the fine, as 
the life of the Muffu/man in queftion had loft its value by his apoftacy. 
The argument of Haneefa is, that as refponfibility attaches in confe- 
quence of fhooting the arrow, regard muft therefore be paid to the 
time of fhooting it; and as, at that time, the lite of the Alufulman 
was valuable, the atonement (that is, the finc) 1s confequently due 
from the fhooter, notwithftanding the deed was wilful *, as retalia- 
tion is in this cafe remitted becaule of doubt,—the perfon in queftion 
not being of protected blood at the time the arrow reached hum. 


Ir a perfon fhoot an arrow at an apoftate, and the apoftate become 
a Muffulman, and the arrow then hit and kill him, the fhooter is not 
liable to any fine, according to all our doctors; (and fo likewife, ifa 
perfon fhoot an arrow at a hoftile infidel, and the wnfidel become a 
Muffulman, and the arrow then hit and kill him;) for as the fhooting 
at the perfon, whilft an apoftate or a hoftile infidel, was not an occa- 
fion of refponfibility, becaufe of his not being then in a ftate of pro- 
tection, it follows that it does not become fo afterwards. 


* In cafes of wilful murder the fine is in general due (not from the murderer, but) from 
the murderer's Akilas. 
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Tr a perfon fhoot an arrow at a flave, and the flave be emancipated 
by his mafter, and the arrow then hit and kill nim, the fhooter is 
rc{ponfible to the mafter for the value of the flave, according to Ha- 
necfa and Aboo Yoofaf. Mohammed fays that an eftimate is in this cafe 
to be made of the value the flave bore before the arrow was fhot, and 
his value afterwards; and that the fhooter is ref{ponfible to the flave’s 
mafter for the difference; becaufe the manumiffion precludes the con- 
fequence of the offence;—in the fame manner as where a perfon un- 
defignedly ftrikes off the hand of a flave, and his mafter afterwards 
emancipates him,—in which cafe the manumiffion precludes the con- 
fequence, infomuch that neither the fine of blood nor the value of the 
flave are due, nor (in fhort) any thing except a mulét for the hand, 
and the difference occafioned in the value of the flave; for here it is 
uncertain who the claimant of right is, as at the time of the offence it 
was the mafter, and at the time of the confequent death it was the 
flave, he being then free. ‘The emancipation of the flave, therefore, 
operates the fame as his recovering from the wound ;—and the confe- 
quence being precluded, nothing remains except the fhooting; and as 
this aifo is an offence, (fince it tends to lefien the value of the flave 
fhot at,) the fhooter is confequently refponfible for the difference of 
value thereby created. ‘The argument of the two Elders is that the 
shooter is guilty of murder from the inftant of his fhooting; for he, 
in tact, does nothing more than merely fhoot; but as this is a matter 
which was at that téme purely optional and in his power, he is con- 
fequently refpontible for the value of the flave. It 1s otherwile where 
a perfon undetignedly {trikes off the hand of a flave, and the wound 
proves fatal after he [the flave] has been emancipated ; for here the 
offender has deftroved a part of the fubje&t, which occafions a refpon- 
fibility to the mafter;—and if, upon the wound proving fatal, any 
thing remain due, it is duc on behalf of the fave, he being then free. 
Inthis inftance, therefore, the flate of the cafe in the beginning is dif- 
ferent from what it is in the evd, being fimilar to where the fubject 
undergoes a completé change; and as, where the fubje& is changed, 

the 
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the mortal confequence is not eftablifhed at the firft, fo here likewife. 
The mere fhooting of the arrow, on the contrary, is not a deftruétion 
of any thing previous to its reaching the flave, the only effect of it 
upon the fubject being to leffen its value in the eyes of mankind from 
the danger it is thus expofed to,—a circumftance not worthy of any 
regard. No atonement, therefore, is due on account of the mere 
Jbooting. Upon the arrow, however, reaching the fubject, the fhoot- 
ing of it becomes the efficient caufe of refponfibility, which, when 
the arrow takes place, is referred to the act of fhooting. In this in- 
ftance, therefore, there is no ditference between the degsnning and the 
end, the fhooting being confidered as murder alone, and not a wound, 
fatal in its confequence; and accordingly, the value of the fubject [the 
flave] is due on behalf of the mafter. 


Ir the magiftrate pronounce upon any perfon a fentence of lapida- 
tion [for whoredom,] and one of the byftanders fhoot an arrow at this 
perfon, and one of the witnefles chen retraé&t from his teftimony, and 
then the arrow take place, the fhooter is not refponfible for any thing; 
for regard is here paid to the time of fhooting the arrow; and the 
blood of the perfon condemned was at that time in a neutral flate. 


HEDAYA. 


ing at a cor 
demned cri- 
minal, who. 
in the inte- 
rim, flands 
acqu tted. 


7 


( g28 ) 


FHT KF DB A FY A 


BOOK § UL. 


Of DEEAYAT, ot FINES. 


ion of EAYAT is the plural of Deyit, which fignifies the fine exacted 
for any offence upon the perfon. 


Chap. I. Introductory. 
Chap. II. Of Nuifances placed in the Highway. 
Chap. HI. Of Offences committed 4y or upon Animals. 


5 Chap. 
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Chap. IV. Of Offences committed éy or upon Slaves. 
Chap. V. Of Offences committed by ufurped Slaves, or In- 


fants, during the Ufurpation. 


Chap. VI. Of Kiffamit, or the adminiftration of Oaths. 


CHAP. I. 


Iw cafes of manflaughter an heavy * fine is due from the Akilas [of 
the flayer;] and it is incumbent on the flayer to perform expiation.— 
The expiation for manflaughter (and alfo for homicide by mifadven- 
ture) confifts in the emancipation of a Muffudman flave, (provided, 
however, that he be free from all perfonal defects;) or, if fuch a 
flave cannot be procured, in obferving a faft for two months fuccef- 
fively.—With refpe& to the diftribution of a/ms, it does not conflitute 
an expiation in cafes of homicide, asin cafes of Zihér +; becaufe the 
above two modes of expiation for homicide are particularly {pecified in 
the Koran, whereas the expiation of Zisdr is there mentioned to be 
{ufficiently performed by the diftribution of alms, as well as “by the 
other two modes.) It alfo fuffices, fur an expiation, that the flayer 
emancipate an infant at the breaft { whofe father or mother is a be- 
liever, fince fuch infant is a Muffulman in effeet §,—and its members 
(fuch as the hands, fect, eyes, &c.) are all apparently perfect: —but 


* Arab. Moghallizf. It is particularly defined a litde further on. 4 See Vol. I. 
P: 332- 

} Arab. Razzi; meaning an infant net yet weaned: a /uckiing. 

§ Becaufe an infant is a AZufulman in dependance of its parent. 
VoL. IV. Uu it 
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it does not fuffice to emancipate an embryo yet in the womb, fince 
jts exiftence, as well as the perfectnefs of its frame, are unknowa 
and uncertain. 


Tie deavy fine for manflaughter confifts, according to Haneefa 

1 00faf, of one hundred female camcls, in four lots or clafles, 
namcly, twenty-five of one year, twenty-five of two years, twenty- 
five of three years, and twenty-five of four years. Mohammed main- 
tains that it confitts of one hundred female camels, 1 ¢hree lots; 
namely, thirty -f three years, thirty of four years, and forty (preg- 
Hant ones) of five years; becaufe the prophet has faid, ‘* 4 perfon 
‘© avho dies of fcourcing or the baftinado 1s flain by MANSLAUGITTER*, 
‘© auhich requires an expiration of one hundred camels, forty of them 
‘© pregnant ;’—and alfo, becaufe manflaughter requires an Leavy fine, 
which the number in queftion amounts to. ‘The two Elders, in fup- 
port of their opinion, argue that the prophet in general terms ordained 
one hundred camels to be the mul&t for bloodfhed ;—and with refpec& 
to the faying quoted by Mohammed, it 1s of no weight; for the com- 
panions have ditfered concerning the amount of the fine, which would 
not have been the cafe had it been eftablithed (as it mu//) by that au- 
thority. It is to be obferved, however, that this aggravation + of the 
fine for manflaughter holds only where it is paid in camels ;—for if 
the magiftrate decree it to be paid in money, no more than ten thou- 
fand dems, or one thoufand deenars, can be impofed in aggravation ; 


becaufe, when paid in this mode, the amount has been particularly 
{pecified by the lawgiver. 


1 


In cafes of homicide by mifadventure a fine is incumbent upon the 
Akilas, and expiation upon the flayer. The fine, in this inftance, 
conlifts of onc hundred camels in five lots; twenty females of one year, 


* That is, fuppofing thofe to be infliGted unjufly, or without autharity. 


+ Previous to the time of the prophet the fine for bloodfhed was only te camels. 
twenty 
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twenty of two years, twenty of three years, twenty of four years, 

and twenty males of one year; becaufe tuch was the fine decreed by 

the prophet in this inftance; and alfu becaufe in this mode the tine 1: 

Jeaft burthenfome, and an alleviation ought to be granted in a cate of 
, fince the fhedder of blood there ftands excufable. 


A FINE of gof/ is one thoufand denars, and that of filver ten 
thoufand dims, (as mentioned above.) Shafe¥ maintains that the fine 
Our doctors, in fupport of their 
opinion, quote the authority of Omar. In fact, this difference of 


opinion aritcs folely from a difference in the wemgdt or rate of the 
dirms *. 


of filver is twelve thoufand dims. 


A FINE is not paid in any other than the above three modes, 
namely, in camels, deenars, or dirms. The two difciples maintain 
that it may be paid not only in thefe, but alfo in kine, (two hundred, ) 
or in goats (two thoufand,) and-alfo in cloaths, (two hundred tuits. ) 
It is alfo remarked in the Mad/oot, under the head of Fines, that © at 
** the avenger of blood compound the matter for more than two hun- 
‘¢ dred kine, or two hundred fuits of clothes, it 1s unlawful; and 
as no diffent is there noticed on the part of Haneefa, it hence follows 
that 4e alfo admits the payment of a fine in clothes or kine, as well a. 
the two difciples.— This is approved. 


Tue fine for a woman, whether fur the perfon or the members, 1 
half the fine fora man. Sha/fei maintains that in all cafes of offence 
again{t the memders of the body, where thie fine 1s rated at one third 
of the fine of blood, or lefs, a man and woman are eid; but that 
where it exceeds a third, up to the complete fine, that for a woman 


* The tranflator omits, in this place, a Jong and perfedétly ufclefs difcufion concerning 
the relatuve weight and value of dirms at different times. 
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is only in half the proportion, The argument of our doctors is that 
the prophet has faid, ** The fine for a woman ts half the fine for a 
© main; and as this precept is thus unreftrictedly exprefled, it 
thercfore comprehends all cafes, and is confequently a fufficient refu- 
tation of S42/e#’s opinion, Befides, the rank of a woman is lower 
than that of a man, and fo likewile her facu/ties and ufes; and a$ an 
cile& of this appears in the fine for a womun’s perfon, (that being 
only one balf, according to all authorities,) fo in the fame manner it 
is one half for the members, as wellas for the perfon,—and the fame 
in all cafes where it excceds one third of the whole. 


Tne fine for a Zaumee is the fame as for a Muffulman. Shafei fays 
that the fine fora Few or a Chriffian is four thoufand dirms, and for 
an idolator fix hundred. Mulé, on the other hand, fays that the 
fine for a few or a Chriffian is half the fine fora Muffulman, Our doc- 
tors, however, fupport their opinion upon a faying of the prophet, 
‘© The fine for every ZiIMMEE is one thoufand DeENaARS,”” which pre- 
cept, being gencrally exprefled, places all upon an equality. 


SECTION. 


Of Fines for Offences not affecting LiFx. 


THE cartilage of the nofe requires a complete fine; and fo like- 
wife the tongue and the virile member; becaute the prophet has faid, 
‘6A fine ss due for li/c, and for the nofe, and for the tengue.” It is, 
moreover, a rule, with refpect to the members of the body, that 

8 where 
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where one of the faculties [bodily or mental] is deftroyed, or the 
beauty of the countenance effaced, a complete fine is due; becaute 
this is a deftruction of the perfon, in one fhape, which is held tanta- 
mount toa deftruction of it in every fhape, out of refpect to MAN. 


Crap. I. 


Ir the bone of the nofe be ftruck off, together with its cartilage, 
ftill a jingle fine only is due, and no more, the whole forming only 
one member. In the fame manner alio, if the whole tongue be cut 
out, a fingle finc is due, as a defirable faculty (namely, /pecch) is 
thereby loft. A complete fine is likewile duc if a part ouly of the 
tongue be cut off, provided the power of fpeech be utterly deftroyed, 
for in this cafe the moft defirable utc of the tongue is loft, notwith- 
ftanding the infrument of tpeech ftill remain. Lawyers, however, 
have remarked that if the perfon continue to poffefs the power of pro- 
nouncing /ome of the letters, the tine 1s levied proportionably.— (Some 
hold that it is in this cafe to be levied in the proportion which the 
dental \etters bear to the reft.)—Lawyers allo fay that if the perfon be 
{till capable of pronouncing moft of the letters, the fine maft be de- 
termined by arbitration *; becaufe the ufe of {peech is to communicate 
ideas, which end is ftill anfwered;—but yet an impediment is occa- 
fioned in the utterance, which requires an equitable recompence.—If, 
on the contrary, the perfon be rendered iacapable of pronouncing 
mott of the letters, a complete fine is duc, fince here it is evident that 
the ufe and intention of {pecch is not obtained. 


Ir a man hit another a blow upon the head, fo as to deprive him 
of reafon, a complete fine is duc, as the perfon is thereby deprived of 
the power of attending either to his temporal or eternal concerns. So 
likewife, if a perfon be by a blow deprived of any of the fenics, fuch 


® Arab. Yawsibo Hakoomit-al-adil; literally, “‘ an award of equity is due.” 
al-adil (the award of equity) is a technical phrafe, which occurs tr quently wn the fequel, 
and is fometimes rendered, by the tranflator, an arbitratery atonement. 
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as fecing, hearing, fmelling, or tafting, a complete fine 1s due, alf 
thefe being defirable faculties ;—and it is, moreover, related of Omar, 
that he impofed a quadruple fine for a fingle blow, in a cafe where it 


had deprived the perfon of reaton, and of the power of fpeech, fight, 
and hearing. 


Tr a perfon tear out the beard of another, fo as that it never after- 
wards grows, a complete fine is due, becaufe the beauty of the coun- 
tenance 1s hercby effaced; and the fame 1s likewife due for tearing out 
the hair of the head (fo as to prevent its future growth) for the fame 
reafon. Shafei maintains, that for the hair of the beard or head an 
arbitrary fine only is due, becaufe thofe are not an original part of 
man, but fupervenient and excrementitious, infomuch that in many 
countries it is cuftomary to cut them off. The argument of our doc- 
tors is, that the beard is ornamental to the human countenance, and 
neceflary to its beauty; and as, by the deprivation of it, beauty is 
confequently effaced, a fine is duc for it, in the fame manner as for 
cutting off the cartilage of the ear, aad for the fame reafon ;—and fo 
likewite of the hair of the head. With refpect to the beard of a flave, 
it is recorded from Haneefa, that the penalty for tearing it out is the 
full value of the flave. According to the Zahir Rawdyet, however, 
nothing more 1s due than merely the defect occafioned in his value ; 


becaufe the ufe of a flave is to word and perform fervice, which does 
not require beauty. 


Ir a perfon tear out the whifkers of another, fo as that they never 
afterwards grow, an arbitratory atonement is due. This 1s ap- 
proved; becaufe, as the whifkers are a dependant of the beard, the 


tearing them out is therefore fubje&t to the fame rule as tearing out a 
part of the beard. 


Ir 
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Ir a perfon tear out the hair of another’s eye-brows, a complete 
fine is due; and half a fine for tearing out the hair of one eyc-brow.— 
According to Mahé and Shafei an arbitratory atonement is duc in this 
inftance. ‘The arguments have been recited at large in treating of the 


beard. 


A COMPLETE fine is due for the two eves, the two hands, the 
two feet, the two lips, the two ears, and the two tefticles ;—and for 
one of either an half fine is due; becaute the prophet wrote a letter to 
Omar, fignifying that ‘* for the two eves a complete fine is due, and an 
“ half fine for one eve; and allo, becaufe, as by the lofs of both the 
fellow members, in the inftances above mentioned, either one of the 
faculties is deftroyed, or beauty is totally effaced, a complete tine is 
confequently due; and as, by the lofs of one of them, an half of the 
faculty is deftroyed, or an da/f of the beauty effaced, an a/f fine is 
therefore due. 


For the two breafts of a woman a complete fine is due; and an 
half fine for one breaft, for the reafon before mentioned. Tor the 
two nipples, alfo, of a woman’s breafts a complete fine is due; and 
for one of them a half fine; becaufe the faculty of preferving the milk 
and giving fuck is completely deftroyed in the former inftance; and it 
is alfo deftroyed in one half in the latter initance. 


For the four eye-lids a complete fine is due; and for any one of 
them a quarter of the complete fine; becawfe by the lofs of the whole 
beauty is completely effaccd, and a natural advantage is alfo Joft, 
namely, that of preferving the eyes from external fubflances. As, 
therefore, a complete fine is due for the whole, being four in num- 
ber, a quarter of a fine is confequently duc for one, an half for two, 
and three quarters for three;—and it is the fame whether the 
whole eye-lid be taken off, or only the eye-lafh and edge of 


the lid. 
a For 
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Tor cach of the fingers or toes a tenth of the fine is due; becaufe 
ne te" the prophet has faid, ‘ Ten camels muft be paid for a finger ;”’ and alto 
becaufe, by the lofs of all the fingers or toes, one of the faculties 
(namely, walking or holding) is completely deftroyed, for which a 
complete fine is due; and as the fingers (or toes) are ten cach, the 
fine is therefore divided into ten equal parts, one of which is due for 
each refpectively. It is to be obferved that in this refpect all the 
fingers (and toes) are alike, the faying above quoted being unre- 
ftricicdly expreficd. Befides, all the fingers are alike in their original 
purpotc, in the fame manner as the right-hand and the left. 


fine for In every finger (or toc) confifting of three joints, a third of the 
fine for the whole finger is duc for each joint; and in every finger of 
toe being "two joints an half of the fine for the finger; for in the fame manner 
proportion Co . : a : ‘ 
a num- as the tine for the two hands is divided among the fingers, fo likewife 
cr, * os ° . e¢ 
is the fine for cach finger divided among its joints. 


Tue fine for each tooth is five camels,—that is, a twentieth of 

complete fine, the prophet having thus ordained. It is to be ob- 
ferved, moreover, that all the teeth are in this refpect alike; becaufe 
the ordinance here mentioned is abfolute ; and all the teeth are, more- 
over, alike in their original purpofe, in the fame manner as the fingers 
or toes.—This is where the deprivation has been effetted by mufad- 
venture ;—for, where it 1s ws/ful, retaliation is due in all thofe in- 
{tances as has been already mentioned in treating of offences againft 
the perfon. 


eth for a teoth. 


An half fine Ir a perfon ftrike the member of another, fo as to deftroy the ufe 
of it, the member itfelf ftul remaining, an half fine is due ;—(as in 
a a le the cafe, for inftance, of caufing a perfon's hand to wither, or blind- 


bes; ing an eye ;) becaufe the fine is incurred by deftroying the ufe of the 
member, as well as by a deprivation of the member ane 


Ir 
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Ir a perfon ftrike another on the loins, fo as to deftroy his power 


of fecreting femen, a complete fine is due, this amounting to a com- 
plete deftruction of one of the faculties. 


Ir a perfon ftrike another on the back, fo as to make him crooked, 
[back-broken,] a complete fine is due, as the beauty of the perfon is 
thus completely deftroyed. If, however, the perfon afterwards re- 
cover his carriage, fo as to retain no fign of the injury, nothing what- 
ever is incurred. 


SECTION. 


Of Suapja, or Wounds and Cuts from the Crown of the Head 
to the Chin. 


(Malié maintains that the cheek bones are not included in the face, 
as they do not form a part of what is properly termed the w/age. Our 
doctors, however, include them in the face, both as they are annexed 
to it, and alfo becauie they, in fact, conftitute a part of the whole 
countenance. ) 


Or Shadja wounds there are ten: I. Hari/@; or afcratch, fuch as 
does not draw blood: II. Dam; or a f{cratch, fuch as draws blood, 
but without caufing it to flow: III. Dameed; or a fcratch, fuch as 
caufes the blood to flow: IV. Bde; or a cut through the fkin: 
V. Motahmi/a; or a cut into the ficth: VI. Simbaks; or a wound 
reaching to the pericranium: VII. Méwzthd ; or a wound which lay; 
bare the bone: VIL. Flafbima; a fraéture of the fkull: IX. Moonik- 

VoL. IV. De 
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hilas a fracture which requires a part of the fkull to be removed: 
X. Anna; or a wound.extending to the membrane which inclofes 
the brain.— Next follows Déauzhd, or a wound which penetrates to 
the brain; which, however, is not included among the others, as a 
perton fo wounded cannot poffibly continue alive. 


In the cafe of a wound of the /eventh defcription | Mawsrhd] re- 
taliation is due, provided the wound was wilfully given; becaute it 
is recorded of the prophet that he decrecd retaliation for fuch a wound; 
and alfo, becaufe it is here practicable to obferve an cquality in the re- 
taliation, fince it 1s poflible to cut the offender to the bone with a 
knife. Retaliation is therefore due in this inftance s;—but it 1s not to 
be inflicted in any of the other cafes above deferibed, as in thofe there 
is no determinate limit to which to cut with a knife ; and befides, in 
all wounds above the feventh defcription the bone is fractured; and 
there is no retaliation for fractures. In wounds fhort of the feventh 
defcription an award of equity is due, as thote have no fpecific hmit, 
and yet cannot lawfully be fuffered to pafs without penalty. 


In the cate of a Méwzrha wound inflicted by mifadventure, a 
twenticth of the complete fine is due. Fora Ha/bini wound a tenth 
of the complete fine is due; for a Moonaksila three twentieths; and 
for an mma a third ;—whether they be inflidted wilfully or acciden- 


tally. (Athird of the fine 1s alfo due for a Fasfa, or ftab,—that is, a 


wound penetrating into the cavity of the trunk, from the breaft, the 
back, the belly, or the ribs, or from the neck into the gullet ;—and 
if it penetrate quite through, from fide to fide, it is accounted as ¢2wo 
ftabs, and two thirds of the fine are accordingly due for it; becaufe 
the prophet has faid, ‘* Five camels are due for a MawztHa wound, 
“* ten for a Hasuima, fifteen for a MooNAKKILA, and a third of the 
“© complete fine for an AMMA and a Jaira;” and alfo, becaufe where 
the wound extends guite through, it ftands, in effect, as two ftabs, 


one 
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one on one fide, and one on the other; and as a third of the fine 


is due for each ftab, it follows that sco thirds are due in this 
inftance.) - 


THE ten defcriptions of wounds here treated of are reftricted folely 
to the ead and face, as has been already mentioned. With refpect to 
wounds on the other parts of the body, which are termed Fi dit, and 
for which no {pecific muléts have been appointed, they require an ar- 
bitratory atonement, where the bone is either fractured or laid bare, 
provided a lafting {car or deformity be occationed ; becaute although 
{pecific muléts have been appointed only for wounds of the head or 
face, yet the offences in queftion cannot lawfully be fuficred to pafs 
without penalty; and alfo, becaufe the particular appointment of a 
mulé is on account of the defe@t occafioned by a fear, which is a de- 
fet only where it occurs upon the head, or in the face. With refpect 
to the arbitratory atonement to be awarded in this inftance there 1s a 
difference of opinion. Tahdvee favs that it 1s to be determined by the 
difference between the value which the wounded perfon would bear 
(f{uppofing him to be a flave) without the fear, and that which he bears 
qwith the fear; and if the difference be equal to a twentieth of the 
former value, a twenticth of the fine muft be awarded 3 if a tenth, a 
tenth of the fine; and fo forth. (Decrecs pafs according to this.) 
Koorokhce, on the contrary, fays that the atonement muft be adjufted 
by the proportion which the wound in queftion bears to a ALiwarha 
wound ;—in other words, if it amount to an Aa/fof a Mdawarh: wound, 
the half of a Afawsarhd fine is due; if to a quarter, a quarter 1s due ; 
and fo forth. This, however, is rejeéted, as it is fcarcely poffible 
thus to meafure the wound. 
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SECTION. 


For the fingers of one hand an half of the complete fine is duc ; 
becaufe, as the fine for each finger is a tenth, (as has been before 
mentioned,) it follows that for five of them the fine is five tenths ; 
and alfo becaufe, as for cutting off a// the fingers, one of the faculties 
being thercby deftroyed, (namely, that of carrying,) a complete fine 
is duc, foin like manner, haif the faculty being deftroyed by cutting 
off the fingers of one hand, an half fine is confequently due. If, alfo, 
the fingers of one hand be cut off, together with a part of the meta- 


carpus, fill an half fine only 1 is duc; ‘becaufe the prophet has faid, 


** for the two hands a fine 1s due, and HALF the fine for one hand ;” 
and alfo, becaufe the metacarpus is merely a dependant of the fingers, 


as it is upon the latter folcly that the power and faculty of carrying or 
taking hold of any thing depends. 


Ir the hand be ftruck off, together with a part of the lower arm, 
an half fine is due for the hand, and an arbitratory atonement for the 
part of the arm, according to Hanecfa and Mohammed, and alfo ac- 
cording to one opinion of boo Yoofaf. There is another opinion re- 
corded from him, that any thing beyond the hand or foot, to the 
fhoulder or the hip, is mercly a dependant; and that nothing what- 
ever is incurred for the leg or arm; as the Law has appointed an half 
fine for a band, [¥ed,] which fignifies the whole limb up to the 
fhoulder, whence nothing more can legally be impofed. The argu- 
ments of Haneefa and Mohanuned upon this point are twofold.—First, 
the hand 1s the inftrument of {cizing and carrying; and as thofe a¢ts 
depend upon the hand and fingers, not upon the arm, the latter 

therefore 
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therefore is not a dependant of the former with refpeét to compenfa- 
tion.—-SECONDLY, the and intervenes between the fingers and the 
arm,—Wwhence the arm cannot be confidered as a dependant of the 
fingers ;—neither is it a dependant of the hand, as that is itfelf a de- 
pendant of the fingers, and a dependant cannot have a fecondary 
dependant. ‘ 


Cnayp, I, 


Ir a hand be ftruck off having only one finger, a tenth of the fine 
is due; or, if it have two fingers, a fifth; and fo forth; and nothing 
whatever is due for the metucarpus in cither cafe*; becaufe the fingers 
are the original, and the metacarpus the dependant, not only in rea- 
lity, but alfo in the eye of the Law ;—in reality, as the power of 
feizing and carrying depends upon the fingers; and alfo in the eye of 
the LAw, becaufe that has appointed a fine for the Axgers, not for the 


metacarpal part of the hand. 


For a redundant finger (that is, a /ixth) an award of equity 1s duc, 
out of refpect to MAN; for that alfo is a part of the perfon, although 
it be neither ufeful nor ornamental. The fame rule alfo obtains with 
refpect to a redundant tooth; and for the fame reafon. 


AN award of equity is due for the eye, the yard, or the tonguc 
of an infant fo young as that the perfectnefs of thefe members in him 
cannot be afcertained. Shafei maintains that a complete fine is duc 
for thofe, in the fame manner as for the cartilage of the nofe of an 
infant, or the ear, the perfectnefs of them being the moft probable 
conclufion. The argument of our doctors is, that the chicf cnd of 
the organs in queftion is the w/e of them; and therefore, where their 
ufefulnefs cannot be afcertained, the fine for them is not duc, becaute 
of a doubt. Befides, mere probability is not a fufficient ground on 


* An objedtion by ALohammed is here omitted, as being utterly frivolous and nugatory. 
8 which 
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which to advance a claim. It is otherwife with refpect to the carti- 
laginous part of a nofe or an ear; for the chief end of that is beauty, 
which by the deprivation of it is completely deftroyed. It 1s to be ob- 
ferved that the perfectnefs of the tongue is known from fpeaking, that 
of the yard by the proper cjection of urine, and that of the eye from 
fuch figns as ferve to manifeft that the child fees objects with it. As 
foon, therefore, as from thefe tokens the perfectnefs of the organs in 
queftion is afcertained, the fame rules obtain with refpect to them as 
in the cafe of adults. 


Ir a man, either wilfully or by mifadventure, give another a 
wound upon the head, and he be in confequence deprived of his rea- 
fon, or lofe the whole of his hair, retaliation is not due upon the 
ftriker:—not in the cafe of mifadventure, evidently; nor in the cafe 
of a wilful wound, becaufe equalitv, in a cafe of this nature, cannot 
be obferved in the infliction of the retaliation. A complete fine is 
therefore due in cither inftance, and the mul& for the wound is 
therein included :—in the inftance of lofs of reafon,—becaufe, as all 
the faculties of the body are thereby rendered null, the cate is there- 
fore, in effect, the fame as where a perfon gives another a wound 
upon the head, and the wounded perfon dies,—in which inftance the 
mulct forthe cut 1s included in the fine,—and fo here hikewile ;— 
and in the inftance of the lofs of the hair,—becaufe the mulct 
fur a wound upon the head is due folely on account of its oc- 
cafioning a defect, by the deitruction of a part of the hair, (info- 
much that if the hair grow again, as it was before, the mulét is re- 
mitted ;) and as the complete fine is here due in confequence of the 
lofs of a// the hair, the mul& due for the wound is therein included, 
as being the leaft of the two. The mul& is therefore included in the 
complete fine due on account of the hair, which is the greateft of the 
two; for it isa rule that where an offence is committed upon any one 
member, and two injuries are thereby fuftained, and the mulé for the 
one injury is greater than for the other, the fmaller is included in the 
greater;—-as where, for inftance, a perfon cuts off the finger of 

5 another, 
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another, and the whole hand is thereby rendered powerlefs; in 
which cafe a fine for the hand is duc, including the fine for the 
finger. 


Ir a perfon wound another upon the head, and thereby deprive 
him of fpeech, fight, or hearing, in this cafe the mulét for the wound 
is due, together with the complete fine. The reafon of this is, 
that each of thofe privations is a feparate offeice; and as the ad- 
vantage of each refpective organ is reftricted to that organ, each 
is, therefore, like a feparate member, fuch as the hand and toot.— 
It is otherwife with the reafoning faculty, that extending to and af- 


fecting all the organs, as has been already explained. 4bc0 Mco/af 


maintains that the mulé& for the wound is included in the fine, in 
the cafe of a privation of dearing or /peech, but not of firdt; be- 
caufe, as the power of hearing or {peaking is, like the rea/on, a 
matter of a concealed nature, it is therefore fubject to the fame rule; 
whereas the power of feeing, on the contrary, is evident, and not of 
a concealed nature, and therefore bears no analogy to rcafon in this 
particular. The former opinion 1s approved. 


Ir is recorded, in the Sama Sagheer, as an op:nion of Haneefu, 
that if a man wilfully wound another upon the head, and thereby 
put out both his eyes, retaliation 1s not to be inflidted; and law- 
yers have, moreover, delivered it as his opinion, that in this in- 
ftance a fine is due for the eyes, and alfo the mulé for the wound. 
The two difciples, on the contrary, hold that retaliation 1s due for 
the wound, and a fine for the eyes; for as the act took place 
‘upon two different parts or fubjects, it therefore amounts to two 
feparate offences; nor does the apprehenfion of mifadventure with 
,Yefpeét to the eyes occafion a remiffion of retaliation for the wound ; 
in the fame manner as where a perfon wilfully fhoots an arrow at 


another, which pafling through him hits a {econd perfon, and they 
both 
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both die; in which cafe retaliation is due for the firft, and a fine for 
the {ccond. The arguments in fupport of the doétrine of Haneefa 
upon this fubject are twofold.—First, the wound has communicated 
an additional confequence. Now the penalty to be inflicted for any 
thing muft be the fame as the thing itfclf: but that is here impoflible, 
it not being in the power of men to inflict a wound upon the head in 
fuch a way as to be attended with the fame precife effect as the wound 
in the prefent inftance. A fine is therefore due for both injuries re- 


. {pectively.—Seconpiy, the aét is undoubtedly one; and the fubjects 


of it are alfo one, in one fhape, as being conjunét. The apprehenfion 
of mifadventure, therefore, with re{pect to the eyes, in the fecond 
inftance, is extended allo to the fr// inftance,—that is, to the wound; 
and confequently occafions a remiffion of retaliation with refpeé to. 
that likewife. It is otherwife in the cafe of fhooting an arrow; for 
there the wound [received by the firft perfon] cannot with propriety 
be faid to have communicated an additional confequence*; and the fub- 


jects are, moreover, totally diftinct and feparate. It is alfo otherwife 


where a perfon cuts off the finger of another, and the knife flips, and 
hitting another finger, cuts off that likewile; for in this cafe retalia- 


tion is duc for the firft finger, and a fine for the fecond, as they are 
two diferent fubjects. 


Ir a perfon {trike off the upper joint of another’s finger, and the 
reft of the finger, or the hand itfelf, wither in confequence, retalia- 
not due, nor any thing except the fine for the joint, and an ar- 
bitratory atonement for the remainder. In the fame manner, if a 
perfon break off'a part of another’s tooth, and the reft of the tooth 


* ‘The term by which this is expreffed in the original [S:rrayat] will not bear a literal 
tranflation.—In its primitive fenfe it fignifies to pa/s or penetrate, and allo to communicate, 
(as a contagion or peftilence.) This expofition will fuffice to explain the meaning of the 


phrafe.——W here it occurs with a relation to dife the tranflator uniformly renders it “ prove 
“ fatal.” 


turn 
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iturn black, retaliation is not due, but he mutt pay the fine for the 
tooth. If, alfo, in either of thofe cafes, the injured perfon require 
retaliation, offering to be fatisfied with ftriking off the correfpondent 
upper joint of the offender's finger, or a part of his tooth, and tore- 
‘mit the remainder, it is not permitted, thofe aéts not being proper 
fubjects of retaliation. 


Ir a man ftrike off the finger of another, and the next finger be- 
‘come powerlefs in contequence, retaliation is not to be inflicted for 
either, according to Hunefa. Mohammed and Ziffer, on the con- 
trary, maintain that retaliation is dée for the tirft finger, and a fine 
for the fecond. The arguments on both fides have been already re- 
cited. Jn Simmaia reports, from Mohammed, that if a perfon give 
another a wound upon the head, and deprive him of fight in confe- 
quence, retaliation is to be inflicted for both the wound and the cye- 
ficht,—the offender, where his offence communicates an additional 
confequence, being accounted a perpetrator with refpedt alfo to the 
iccondary or occafional cftecét thus produced ;—in the fame manner as 
where a wound is attended with lofs of life; in which cafe the 
wounder, being accounted a murderer, 1s hable to retahation. In 
the cafe in queftion, therefore, as the wound in the head ts attended 
with lofs of fight, the wounder 1s accounted the perpetrator, or im- 
mediate occafion of fuch privation; and as fight 1s a fubject of retalia- 
tion, retaliation by a deprival of fight muft therefore be mflided. It 
is otherwife where a perfon ftrikes of another’s finger, and the next 
finger becomes powerlets in confequence ; fora paralytic atteQion can- 
not occafion retaliation. From this report of Jon Summdia it appears 
that, according to \ohammed, if a wound extend, in its effects, to 
any thing for which retaliation is practicable, it mut be inflicted, in 
the fame manner as where a wound, unrightfully inflicted, is at- 
tended with lofs of life. The reafon for the more commonly received 
opinion above fet forth, (that retaliation is not inflicted for the eye- 
fight, when occafioned by a wound on the head,) is that the lofs of 
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fight, in the inftance in queftion, occurs merely in an adventitions 
way; in other words, the act, in the firft inftance, proceeded from 
the offender, and then occafioned the lofs of fight. In the cafe, 
moreover, of wounds communicating an additional injury, it is a rule 
that, if the legal effe&* of the firft injury ftill remain, the fecond in- 
jury 1s regarded merely as being occafonal; whereas if, on the con- 
trary, no legal effect remain, it is confidered as an immediate confe- 
quence of the offender’s a&. As, therefore, in the cafe in queftion, 
the legal effcét of the wound ftilt remains, it [the wound] is confe- 
quently regarded as the intermediate caufe of the lofs of the eye-fight, 
in the fame manner as the digging of a well in the highway is the in- 
termediate caufe of homicide;—and retaliation is not inflicted in the 
inftance of an intermediate caufe. It is otherwife where a wound is 
attended with the lofs of life, for as, in that cafe, the legal ef- 
fect of the firft injury no longer remains, the fecond injury is 
therefore confidered as an immediate confequence of the offender’s 
act, 


Ir part of a tooth be broken off, and the remainder afterwards fall 
out, retaliation is not due;—and in the fame manner, if a perfon give 
another two wounds upon the head, and the two wounds afterwards 
become one, retaliation is not due. Jon Ssmmaia holds that it is due 
in both inftances. 


Ir a perfon ftrike out another’s tooth, and a fecond tooth grow 
in its place, the fine for the firft tooth is remitted, according to Ha- 
neefa; for here the offence in effet no longer remains, as the ufe and 
ornament both continue; and the cafe is therefore the fame as if no- 
thing whatever had been deftroyed,—this being analogous to where a 


Meaning, the liability of the offender to fine ox retaliation. 
perfon 
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perfon ftrikes out the tooth of an infant, which grows again, in which 
inftance no fine whatever is incurred. 


Ir a perfon ftrike out another's tooth, and this perfon keep the 
tooth in its place until the gum grow round it, and it remain, after 
all, unlike to the reft in point of ufefulnefs or beauty, a fine for the 
tooth is due from the ftriker, the growing of the gum round it 
not being regarded, fince it is impoffible that the vefiels and nerve 
of the tooth fhould be conneéted with it in the fame manner 
as before. 


Whee 
? 


Ir a perfon ftrike out another’s tooth, and this perfon draw @ 
tooth of the ftriker, in retaliation, and afterwards obtain, by growth, 
a new tooth, he in that cafe owes the ftriker five hundred dirms, as it 
then becomes evident that he executed the retaliation unjuftly, fince 
itis the defirudtion of the root [the renovating power] which, in the 
cafe of a tooth, gives caufe for retaliation; but here it appears that the 
root ftill remains, for if it did not, the tooth could not poffibly grow 
again. In the cafe in queftion, therefore, the offence no longer re- 
mains, but is utterly done away.—(It is for the reafon here alleged 
that, in executing retaliation for a tooth, a delay is obferved of one 
year, according to all our doétors. )-—Retaliation, however, cannot be 
executed upon the unjuft exactor of it in return, becaufe of a doubt; 
and confequently a pecuniary recompence is due from him. 


I¥ a perfon ftrike another upon the mouth, fo as to loofen his 
teeth, a delay of a year muft be obferved, (as mentioned above,) in 
order to afcertain the effect. If, therefore, the Kézee appoint a year’s 
delay, and the perfon who was ftruck appear before him without his 


teeth, previous to the expiration of the year, and the plaintiff and de- ladguests 


fendant difagree,—the former afferting that his teeth fell out in confe- 
quence of the blow he had received from him [the defendant, } and the 
Yy2 latter 
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latter affirming that they fell out in confequence of a fubfequent blow.. 
received from another,—the affertion of the plaintiff, upon oath, mutt: 
be credited, in order that the advantage of fixing a term of delay 

may be maintained. It is otherwife where the parties differ after the 

expiration of the year; for in that cafe the oath of the ftriker muft be’ 
credited. 


Ir, in the above cafe, the year of delay appointed by the Kdzce 
expire, andthe teeth do not fall out, nothing whatever is due from 
the ftriker. If, on the other hand, the teeth turn black, or decay, 
a fine for them is due,—from the A&z/as in a cafe of mifadventure, or 
fom the ftriker in a wi/fu/ cafe :—but retaliation is not due, as equa- 
lity cannot poffibly be obferved in the infliction of it, fince it is not in 
the power of man to hit the teeth of the ftriker fo as to produce the 
fame precife effet upon them;—and for the fame reafon, if a perfon 
break off part of another’s tooth, and the reft of the tooth turn black, 
retaliation is not to be inflicted. 


Ir a perfon give another a cut upon the head, and the cut heal, 
and the hair grow upon the place, fo that no mark of it remains, the 
fine is remitted, according to Hanecfa, as the defect which would have 
occafioned the fine no longer exifts. boo Yoofaf holds that the 
ftriker {till owes a fine for the pain of the wound; becaufe, notwith- 
ftanding the mark of the injury be effaced, yet the pain has been {uf- 
tained, and that requires a recompence. Mohammed, on the other 
hand, maintains that the ftriker is liable merely for the expence of the 
{urgeon; for as the wounded perfon has been fubjected, by the act of 
the ftriker, only to the hire of the furgeon, and the price of his re- 
medies, the cafe is therefore the fame as if the offender had taken and 
def{troyed fo much of the wounded perfon’s property. Haneefa fays 


“that the award for the pain, as mentioned above, can only be deter- 


mined by confidering for how much a perfon might undertake to bear 
fuch 
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fuch a degree of pain, :fuppofing it poffible that a man were hired 
folely for the purpofe of bearing pain. The award, therefore, for the 
pain is oppofed to the trouble fuftained in bearing it. Now trouble is 
not valuable but under a contraé of hire, either valid or invalid; and 
as no fuch contract exifts on the part of the offender, it follows that 
no value can be fet upon the trouble of the wounded perfon in bearing 


the pain occafioned by the offence; and confequently, that the of-- 


fender owes nothing on that account;—in the fame manner as where 
a perfon {trikes another a blow with his fift, and puts him in pain; 
in which cafe nothing whatever is due; and fo here likewife. With 
refpect, moreover, to the fee of the furgeon, the wounded perfon 
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has paid it at his own difcretion, and therefore the offender is not liable — 


for it. 


Ir a perfon give another one hundred ftripes (for inftance) and 
thereby cut him, and the perfon fo cut recover, in this cafe a fine is 
due for the ftripes, provided they leave a mark; but if they do not 
leave a mark, the fine is remitted. 400 2 oofaf maintains that a fine 
is due for the pain inflicted. Mohammed, on the other hand, alleges 
that the offender muft pay the expence of a furgeon. The fine for 
ftripes is to be determined by obferving the proportion which the 
wounds they occafion bear to thofe for which a fine is appointed.— 
If, therefore, they be in the degree of one half, an half of the 
appointed fine fora wound ts due; if, of one third, a third of the fine 
is due; and fo forth. 


Ir a perfon ftrike off the hand of another by mifadventure, and 
then, before he has recovered, flay him by mifadventure, he owes a 
complete fine, and the fine for the hand is remitted; becaufe both of- 
fences are of one fpecies or defcription, namely, by mui/adventure; 
and:the award for both is the fame, namely, a fine; and as the con- 
ideration for the perfon is alfo a confideration for all its parts, it 


follows that the fine for the member is included in the fine for the 
: whole 
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whole man, whence the cafe is the fame as if he had flain him 
at the firft. : 


Ir a perfon- (wilfully) wound another, retaliation muft not be in- 
flicted whtél the wounded perfon fftall have recovered; becaufe the 
prophet has faid, “* In the cafe of wounds a delay muft be obferved for 
‘< one year; and alfo, becaufe regard is paid to the u/frmate confe- 
quence of a wound, as the award for it is at prefent unknown, fince it 
is poffible that it may prove fatal, and confequently that the act may 
prove to be murder. The award, therefore, for a wound is not fixed 
until it be healed. 


In all wilful offences, where retaliation is remitted becaufe of a 
doubt, a fine is due from the property of the offender ; and all com- 
pofitions for offence, alfo, fall upon the property of the offender ;—for 
the prophet has faid, ** The AKILAS are not to pay the fine for a wilful 
“* offence, nor the fine of a flave, nor acompofition for offence, nor a fine 
‘© incurred by acknowledgment, nor any thing fbort of the fine for a 
‘6s MawZiHa wound.’—It is to be obferved, however, that in the 
firft of the above cafes (where retaliation is remitted becaufe of a 
doubt) the fine is payable in three years; for as the offence, in this 
inftance, is analogous to manflaughter or homicide by mifadventure, 
becaufe of the doubt, the fame delay is therefore granted in the pay- 
ment of the fine. In the cafe of compofition, on the contrary, it is 
due upon the inftant, being rendered obligatory by a particular con- 


tract, in the fame manner as the price of the goods in a contract of 
fale. | ; 


Ir a father wilfully murder his fon, a fine is due from his pro- 
perty, payable in three years. Safed, maintains that it is payable 
upon the inftant. The argument of our doftors is, that in all cafes 
of offence the Law has granted a delay in the payment of the fine ; 
and the precepts of the Law are not to be fet afide, efpecially to coun- 

tenance 
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tenance an aggravation, which the immediate exa¢tion of the fine 
would arhount to. 


Tue fine for any offence eftablifhed upon the acknowledgement 
of the offender, is due from his property, his acknowledgment not 
being regarded with refpect to his Ads/as; becaufe of the faying of 
the prophet before quoted, and alfo becaufe the effect of an acknow- 
Jedgment cannot extend beyond the acknowledger himfelf, (he 
having no authority over others,) and therefore does not affect his 


Akilas. 


WILFUL murder committed by an infant, a lunatic, or a perfon 
occafionally infane, [Matood,] being the fame as homicide by mifad- 
venture, the fine for it is due from the Aki/as, and fo likewile every 
other fine incurred by fuch perfons to the amount of five hundred 
dirms and upwards. Shafei fays that wilful murder by thofe perfons 
comes undcr the conftruction of w/u/, infomuch that the fine for it 
is due from the property of the perpetrator; becaufe the aét was wil- 
ful undoubtedly, as the term ws//u/ applies to any thing done by in- 
tention and with defign; and retaliation 1s remitted in this inftance 
folely becaufe perfons of the above defcription ate not liable to any 
corporal infliction,—which argument, however, does not apply to 
their property, whence it 1s that expiation is required of them. The 
arguments of our doctors upon this point are twofold.—Fixst, it is 
recorded of lee that he once decreed the fine incurred by a lunatic to 
be paid by his Aé:/as.—SgconDiy, an infant or lunatic is an object 
of compaffion ; and as an adult, or a fane perfon, is entitled to an 
alleviation, infomuch that his fine is paid by his 4é:/as, it follows 
that thofe are likewife entitled to an alleviation @ fortior:. With re- 
re{pect, moreover, to what Shafei fays, that ‘* their a& 1s wilful,” 
it is not admitted; for will depends upon knowledge; and knowledge 
depends upon reafon, which in a lunatic is altogether wanting, and 
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inn an infant is defective. Neither are they (as he alleges) required to 
make expiation; becaufe that is performed to cover a crime 3’ and in 
the prefent inftance there is no crime to be covered, as they are held 
incapable of committing a crime. 


SECTION. 


Of Embryos m the Woms. 


‘AK neaton Ir a man {trike a pregnant woman upon the belly, fo as to caufe her 
ee a (0 mitcarry of either a male or female foetus, begotten free, a Ghoora * 
Yo ate being a twentieth of the complete fine for a man, iamely, five hundred 
(of a dirms, is due, upon a favourable conftruétion. Anaiogy would fuggeft 
that nothing whatever is due from the ftriker in this inftance; becaufe 
sn wane the living exiftence of a foetus is not a matter of certainty 5 and merc 
ine [a Géer- probability is not an admiffible ground of claim. The reafon, however, 
oa for a more favourable conftruction of the raw in this particular is, 
that the prophet has faid, ** 4 Guorra 15 due for a fatus;” and by 
a Ghorrd is underftood a male or female flave, of the value of five 

hundred drm. 


of which his THE Akilas of the ftriker, in the above inftance, are to pay their 
gr part of the fine [the Ghorra] according to our doétors. Mike main- 


part; tains that it is folely due from the property of the ftriker; becaufe it 


* This is a technical term, expreffive of a fine of five hundred dirms,—derived from 
the appellation gencrally given in #rudia to an infant male or female flave of that value. 


iS 
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is paid in compenfation for a part of the body; fora foetus is a part 
of the mother; and a compenfation for a part of the body, like the 
compenfation for a _jimger (for inftance,) is duc from the property of 
the offender. The arguments of our do¢tors are twofold.-—First, a 
precept of the prophet, who once decreed a Gharra to be paid by the 
Akilas.-SECONDLY, the Ghorra is a compenfation for the perfon, (of 
the foetus,) not for a part of the body ;—~whence it is that the prophet 
denominated it 


THE Ghorrd is payable within a year. SAafei {ays that it is pay- 
able in three years; becaufe it isa compenfation for the perfon, and 
accordingly is diftributed among the heirs of the foetus. The argu- 
ments of our doctors upon this point are twofuld.—First, It 1s re- 
corded, in the traditions, that the prophet, upon a certain occafion, 
decreed a Ghorra to be paid by the &i/as within the year.—Sr- 
CONDLY, the Géorrd is a compenfation for the perfon, confidering the 
embryo as a feparate exiftence; but it is alfo a compenfation for a part 
of the body, confidering the embryo as connected with the mother. 
Now we pay attention to both confiderations; and accordingly, we 
adjudge the inheritance (of the fine among the embryo’s heirs] on the 
frfi confideration, and on the fecond confideration adjudge the term of 
one year for the payment,—the compenfation for a part of the body, 
where it falls fhort of the complete fine, being invariably payable 
within a year. It is otherwife with refpe&t to parts or divifions of the 
fine; for any part thereof due from any perfon is payable in three 
years *. 


Ir a perfon ftrike a woman upon the belly, and fhe in confe- 
quence bring forth a living child which afterwards dies, a complete 


® The Gherré is not confidered merely as a proportion of the fine, but is a diftingt and 
Separate fpecies of fine, impofed folely in the cafe of embrys. 
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fine is due from the ftriker, as he, by ftriking the mother, has pro- 
duced the deftruction of a living perfon. 


Ir a perfon ftrike a woman on the belly, and fhe in confequence 
mifcarry of a dead foetus, and afterwards die, the ftriker owes a fine 
for the murder of the mother, and a G4orrd on account of the mif- 
carriage,—the prophet having fo decreed in fuch an inftance-—If, on 
the contrary, the mother firft die of the blow, producing a living 
child which afterwards dies likewife, the ftriker owes one fine on ac- 
count of the mother, and another on account of the child, as having 
here murdered two people. If, on the other hand, the mother die 
of the blow, producing a dead child, a fine is due for the mother, 
but nothing whatever for the child. SAafeé maintains that in this 
cafe a Ghorrd is due on account of the dead child; for as the death of 
the child has becn, to all appearance, occafioned by the blow, the cafe 
is therefore the fame as if the mother had produced a dead child whilft 
fhe was yet alive. The argument of our doétors is, that it may have 
been the death of the mother which produced that of the child, as 
an embryo muft neceflarnly perifh where the mother dics, fince the 
life of the one is derived from that of the other :—hence it is doubtful 
whether the death of the child was occafioned by that of the mother, 
or by the blow; and there is no refponfibihty m any cafe of 
doubt. 


THE fine or penalty incurred on account of an embryo goes 2s an 
inheritance to the embryo’s heirs, as being a compenfation for his 
perfon. The ftriker *, however, cannot have any fhare in fuch in- 
heritance. If, therefore, a man {trike his wife on the belly, fo as to 
caufe her to mifcarry of a dead child, of his begetting, his [the fa- 
ther’s}] é:/as are refponftble for a Ghorrd, of which he cannot inherit 


* Meaning, the perfon who ftruck the mother, and thereby occafioned: the ‘anif- 
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any 
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any. part ;..becaufe he has flain the child uorightfully, and is therefore 
guilty: of:murder; and there is no inheritance for.a murderer. | 


Ira perfon ftrike upon the belly a, pregnant female flave; whofe 
pregnancy has proceeded from fome other than her mafter, andi the, 
in confequence, mifcarry of a dead foetus, but herfelf remain alive, 
the value of the foetus muft in this cafe be eftimated at the fame rate 
as if it were alive. If, therefore, it be a male feetus, a twentieth af 
the value is due; or, ifa female, atenth. Shafes:maintains.that the 
{triker is liable for a tenth of the value of the mother; becaufe, as.the 
embryo is, in one view, a part of the mother, the rate of compenta- 
tion is therefore determined by the value of the mother, who is the 
original,—the rate of refponfibility for a part being always determined 
by the rate of the original. The argument of our doctors 1s that a 
Géorrd is 2 compenfation for the perfon, not for.a part or member 
of the body ;—for a compenfation for a part or member is not 
due unlefs fome noticeable defect be occafioned in the original; (in- 
fomuch that if there be no defeé occafioned in the original, no- 
thing whatever is due;—as where, for inftance, a perfon ftrikes out 
the tooth of another, and a fecond tooth grows in its place,—in 
which cafe the ftriker is not liable for any thing;)—and in the cate 
in queftion the defect occafioned in the original (namely, the mo- 
ther) is of no account, fiance a refponfibility attaches for the embryo 
whether a defe&t have been occafioned in the mother or not. As, 
therefore, the Ghorra is evidently a confideration for the perfon, and 
not for any. part or member, the rate of it is to be determined by the 
confideration for the perfon. Now, in eftimating the confideration 
for the perfon, the original thing is the perfon of a freeman; and the 
rate for the perfon of a free-begotten embryo, if it be a male, isa 
twentieth of the fine for a man, or, if a female, the tenth of the fine 
for a woman ;—whence the fame rule holds with refpce& to the em- 
bryo produced from a female flave. ‘ As, however, the va/ue, in the 
cafe of a flave, isa fubftitute for the fine, in the cafe of a freeman, the 
ftriker therefore owes a twentieth of the value of the embryo, if it 
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be a male, or the tenth if it be a female. dé00 Yoofaf maintains: that 
the ftriker is refpanfible for any damage which the :mother may have 
fuftained, in the fame manner as holds in the cafe of animals,—the 
re(ponfibility for a flave being (according to his tenets) a refpon(ibility 
for property, as fhall be prefently explained. 


Ip a perfon {trike a pregnant female flave upon the belly, ‘and her 
mafter afterwards emancipate ‘* whatever may he in her womb,” and 
fhe then mifcarry of a living child, which fhortly after dies, the value 
of it, as a living child, is due, and not the fixe, notwithftanding it 
died after manumiffion; for the offender is accounted to have killed 
the child by a blow given to the mother at a time when it was {till 
a flave. 


EXPIATION 1s not due for an offence committed upon an embryo: 
Shafei maintains that expiation.is due in this inftance; for an embryo 
is, in one view, a perfonal entity®*;. and as, in the.cafe of a perfonal 
entity, life is moft probable, an expiation muft therefore be performed, 
out of caution. The argument of our doctors is that expiation is a 
fort of penal infliction, as it has been ordained for the purpofe of de- 
terment. Now determent applies folely to the perfec? man +, not to 
any other fubject; and an embryo is not a perfec? man, for if it were 
fo, a complete fine would be due. Our doctors, however, remark 
that if the ftriker be defirous of performing expiation, it is lawful; 
for as he has been guilty of a prohibited act, it is confequently. moft 
laudable that he perform expiation and intreat forgivenefs. It is to be 
obferved that a foetus not yet perfectly formed is. the fame as a perfed 
embryo with refpect to all the rules concerning embryos ;—becaufe the 


* Arab. Zét.—Literally, 2 fif; meaning, a diftin® and feparate being, The 
Engl language does not affotd any term precifely correfponding with it.—(For a farther 
explanation of it, fee the preceding book, p. 


t Arab, Zest Kamil; literally, « perfott 
: faying 
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faying of the prophet, before quoted upon this fubjeét, is unreftric- 
tively expreffed’; and alfo becaufe, as an imperfect foetus is the fame 
as aborn child, with refpect to conftituting a female flave Am-Walid, 
the termination of Edit, and fo forth, it is confequently the fame 
with refpeét to the law in queftion. Befides, from the inftant of the 
firft formation of the fetus it becomes diftinguifhed from the body of 
the mother, and is therefore a diftin& perfon. 


CHAP. I. 


Of: Nuifances placed in the Highwey. 


Jy any perfon conftrué a bath, or fet out a water-{pout, or erect a puitdings or 
wall, or fet.out timbers from his wall to build upon, or fet up a fhop crea or 
or booth,;—in the public road, every other perfon is at liberty, how-  proje&ting 
ever mean and humble his condition, to pull down the fame, and re- yay ae 
move it; becaufe all people are entitled to a free paflage along tuch a basta 
road for themfelves and their cattle; and the cafe is therefore the fame whatever. 
as where a ftranger eredts a building upon‘, partnerfhip property; in 
which inftance any one of the partners A ery to remove fuch 
building; and fo here likewife the removal is lawful to all, as all are 
alike partners in the nights of the road. It is lawful, however, for 
the perfon in queftion, in all the above cafes, to make ufe of the bath, 
fountain, or fo forth, where they. are no way injurious to the com- 
‘munity; for as he has the right (in common with others) of pafling 
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and repaffing, it follows that, provided there be no injury fuftained 
the obftructing him in the enjoymens would be Vexathum, 

if they be injurious to the ne os uge of them, is 
minable. 


Ir is not lawful for an inhabitant of a lane fhut wp.at one end to 
conftruét in it a bath, fet out a fpout, or fo forth, without the con- 
fent of the other inhabitants, whcther it be injurious to them or other- 
wife; for as the lane is, in fact, their property, (whence it is that the. 
right of Shaffa with re{pect to the houfes in it appertains equally to 
them all,) their acquieicence is therefore wndifpenfable. In a public 
road, moreover, the converfion to particular ufe is lawful to all men 
indifcriminately, excepting only in inftances where it may prove de- 
trimental; for as it 1s impoilible to obtain the acquiefcence of every 
individual of the community, each is therefore accounted a proprietor, 
left his right of ufe fhould be altogether defeated :—but it is not fo in 
a clofed lane; for as it is pra¢ticable to obtain the acquiefcence of all 
the inhabitants of the lane, the privileges of partnerfhip therefore hold 
good, both actually and virtually, with refpect to each individual of 
them. 


Ir a perfon erect a building in the public highway, as before men- 
tioned, and it happen to fall upon and deftroy any one, a fine is 
from the Aéi/as of the perfon in queftion; becaufe he was the occa- 
fion of the deftruction, and was guilty of a tranfgreffion in having 
erected a building in fuch a fituation ; and a perfon who occafions.a 
deftruction is refponfible where he has in any refpect tranfgrefitd, 4s 

in the cafe of digging a well in the highroad. The fame rule alfo ob- 


tains where the building falls upon and thus deftroys a man of an 
animal. 


Ir a man ftumble over ‘the ruins of fuch beliding, and adi pon 
another man, and they both die, the perfon who ereéted it is refpon- 
6 fible 
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fible for both, and nothing is due from him who fell upon the other; 
tra 


for as the builder was the primary caufe of the accident, the cafe is 
therefore the fame as if he had ftruck the perfon who fell, and fo 
caufed him to fall upon the other, and they had both died in confe- 
quence. 


Ir a water-fpout, {ct out from a houfe over the public road, full 
upon any perfon, and kill him, an examination muft be made to dif- 
cover which part of the {pout it was that hit the perfon; and if it 
appear that he was ftruck by the end next the houfe from which it 
had projeted, no atonement is due from the perfon who fet it up, 
becaufe with refpect to that part he is not a tranfgreflor, fince he had 
placed that in his own property; but if it appear that the deceated way 
ftruck by the projeCting end, the perfon who fet it up is refponfible, 
becaufe with refpeét to that part he is a tranfgreflor, as having caufed 
the fpout to project over the road without any neceflitv, fince he 
might to as good purpofe have fixed it up fo as mot to project over the 
road at all.—(It is to be obferved that in this inftance expiation is not 
incumbent on the fixer up of the {pout ;-~-nor 1s he excluded from in- 
heritance; for he is not the actual perpetrator, but ftands merely 
guilty of bomicide by an intermediate caufe.)—I\f, on the other hand, 
it appear that the deccafed was ftruck by both cnds of the {pout, the 
fixer-up is refponfible for an half of the fine, and the other half drops ; 
in the fame manner as where a perfon is wounded by another, and 
alfo by a lion or tiger, and dies,—in which cafe an Aa/f only ot the 
fine is due from the wounder. If it cannot be difcovered which part 
of the {pout ftruck the deceafed, in this cafe alfo an half of the fine is 
due; for the accident may have happened in either of two ways, in 
one of which the complete fine is due, and in the other nothing what- 


ever; and therefore, in contemplation of doth circumftances, an half 
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Iv a perfon conftrue a balcony, projeéting from his houfe, and 
then fell the houfe, and the balcony afterwards fall upon any perfon 
and dettroy him,—or, if a perfon fet up a piece of timber in the mid- 
dle c¥ the highway, and afterwards fell it, and deliver it to the pur- 
chafer, and he [the purchafer} declare him acquitted of all accidents 
which may happen from it, and leave it there until it fall and kill 
{ome perfon,—the feller is refponfible in both inftances, and nothing 
whatever falls upon the purchafer; becaufe the act of the feller (in 
conftructing the balcony, or fetting up the timber) is not done away 
by the extintion of his property; and as fuch aé& occafions refponfibi- 
lity, he is refponfible accordingly, and not the purchafer, who has 
not done any act to occafion refpontibility. 


a perfon lay fire in the highway, and any thing be burnt in 


is confequence, he, as having tran{grefled, is refponfible for the damage. 


If, however, after the fire being thus laid in the highway, the wind 
fhould blow it to another place, and any thing be burnt in confe- 
quence, heis not refponfible, as by the wind carrying off the fire his 
act is done away. Some, indeed, fay that if the fire was laid in the 
highway at atime when the wind was high, he is refponfible ;__ be- 
caute he laid the fire there, notwithftanding his knowledge of the 
probable confequence; and therefore the act of the wind, in carrying 
it om, 1s in effect the fame as if he had himfelf carried it to the place 
which was burnt. 


Ir a perfon hire workmen for the purpofe of conftrudting a bal- 
cony, or a penthoufe, and fuch balcony or penthoufe fall -upon and 
a man before the workmen had finifhed it, the refponfibility falls 
entirely upon the workmen; for the deceafed was deftroyed in con- 
fequence of their act; and fo long as they continue engaged in the 
work, the balcony or penthoufe is not held to be delivered to their 
employer. Their a& is therefore conftrued into homicide, infomuch 
that 
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that they muft perform an expiation for it. Befides, as their employer 
did not hire them to £/// any perfon, but to conftruct an erection, the 
accident has thercfore no relation to the contract of hire, but attaches 
to the workmen alone, whence the damage alfo attaches folcly to 
them, as benz a conicquence of their act. If, on the contrary, the 
balcony or penthoufe in queftion fall after the work ts finifhed, the 
owner of the houte is refpontible, ona favourable conftrudion; for in 
this cafe the contra&t of hire has been completely fuliilled, infomuch 
that the workmen have become entitled to their wages. Then act 
has therefore develved upon their employer, who contequently fliinds 
in the fame predicament as if he had himfelf performed the work; 
and he is refponfible accordingly. 


Ir a perfon fpil! water on the highway, cither purpofcly, or by 
performing his ablutions there, and a man or animal perifh in confe- 
quence, a fine for the man is due from the perfon’s Aki/as, or acom- 
penfation for the animal from the perfon himfelf; becaufe he has been 
guilty of a tranfgreftion, injurious in its confequences to the paflengers 
upon the road. It is otherwife where water is {pilled in a clofed lane 
by one of the inhabitants, and a man or animal perifhes in confequeuce; 
or, where an inhabitant of fuch a lane fets down any thing in the 
middle of it, and a man or animal falls over the fame, and fo perifhes; 
for in none of thefe cafes docs refponfibility attach to him, as any in- 
habitant of a clofed lane is entitled, in virtue of his refidence, to per- 
form thefe acts in fuch lane, in the fame manner as in a partuerfhip 
houfe. Lawyers remark that what is here advanced applies only to a 
cafe where water is {fpilled upon the road in large quantities, fuch as 
commonly renders the footing infecure;—but that if the water be 
only in a {mall quantity, and not in a degree to endanger the paflenger, 
there is no refponfibility. 


Ir a perfon knowingly and wilfully pafs over a road in which 
water has been fpilled, as above, and perifh in confcquence of falling 
VoL. TV. Aaa in 
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ge had in it, nothing whatever is incurred by the perfon who {pilt the water, 
He fince here the deceafed has perifhed from his own wilfulnefs or obfti- 

water. nacy. Some, however, remark that this rule obtains only where 
the water is fpilled over a part of the road, for in that cafe a part re- 

mains unaffected by it ;—whereas, if it extend over the whole road, 

the pafflengers have no option; and (as they further obferve) the 


fame diftinction holds with refpe@ to ¢imbers, or other nuifances, fet 
up in the highway. 


The perton Ii a fhopkeeper defire a perfon to fprinkle water in the front of 
who dire 


waterto be his fhop, and another perfon fall there, and die in confequence, the | 
fprinkled in 


Ge road is refponfibility refts upon him who gave the order, [the fhopkeeper,] 

algae on a favourable conftruction ;—(and fo likewife, if a fhopkeeper hire 

or accidents. Ghee 
a workman to erect a ftall or other edifice in the front of his fhop, 
and after it is finifhed a perfon fall over it and die ;)—becaufe the order 
given by the fhopkeeper is of a lawful nature, his right to the pre- 
cinéts in front of his fhop being fuperior to that of any other perfon; 
and therefore the act of the perfon whom he directed muft be referred 
to himfelf.—It is otherwife where a perfon orders another to throw 
water, or erect an edifice, in the middle of the highway; for in this 
cafe the refponfibility refts upon him who obeyed the order, as an 
order to this effect is unlawful, the man who gave the order poffef- 
fing no fuperior right in the highway. 


Cafe of a per- Ir a perfon dig a well, or lay a ftone, mm the middle of the high- 
athe way, and aman perifh in confequence, a fine is due from the Akilas 
ng ae of the perfon who placed fuch nuifance there. If, on the contrary, 
a san animal were thus to perifh, the compenfation for the fame would 
be due from the property of the perfon in queftion ; becaufe, as he 
has been guilty of a tranfgreffion, he is therefore refponfible for any 
accidents it may occafion; and as the Aéi/as are not implicated 
except in offences againft the per/on, it- follows that, in. cafes 


of 
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of property merely, the refponfibility refts folely upon the offender 
himéelf. 


Tue throwing of dirt or carth in the highway, or the carrying Thet 
away of earth thence, fo as to occafion an hollow, is the fame as ene - 
placing there a ftone or log of wood, for the reafons already explained. ae ti 
It is otherwife where a perfon merely /weeps the road; for in this cafe the fame as 
he 1s no way liable to refponfibility, as his act of {weeping does not ag, ed 
occafion any nuifance, but rather the contrary. If, however, this 
perfon leave an heap of the f{weepings in the road, fo as to occation 
accidents, he is ref{ponfible, fince in acting thus he is guilty of a tranf- 


greflion. 


Ir a perfon lay a ftone in the highway, and a fecond perfon re- The remov- 
move the ftone to another part of the road, and a man be thereby ae 
deftroyed, the refponfibility refts upon the remover of the ftone; be- ae - 
caufe the act of the original depofitor is abrogated in its effect, by the fbilty for 
place which he had occupied with the ftone being cleared, and another ;- ae 
place being occupied with it by the act of the remover,—who is there- wards occa- 


fore refponfible for the confequence. meee 


Ir is related in the Fama Sagheer, that if a perfon conftruct a There is no 
common fewer in the public highway, by the order or compulfion of | 
the Sultan, he is not refponfible for confequences; becaufe, in con- 
ftructing the fewer, he has not committed any tranfgreffion, for in fo 
doing he aéted by order of the Sultan, who poffefles a paramount au- 
thority with refpe& to all public rights. It is otherwife where a per- 
fon does fo without fuch an order ; for in that cafe he is refponfible, 
as having tranfgreffed, in prefuming to encroach upon the public 
rights without a fufficient authority :—befides, acts with refpeét to the 
highway are permitted under a condition of fafety,—that is, under 
the condition that they be not injurious. It is to be obferved that 
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this diflinction holds in all cafes of aéts with refpect to the highway, 
ay the fame reafoning equally applics to every other inftance. 


Ira perfon dig a well ‘in his own land, and another be killed by 
falling into it, the digger of the well is not refponfible, as he has not 
tranfereffed 5° and the fame rule alfo holds where a perfon digs a well 
within the pre¢indts of his houfe, a man being entitled fo to do, for 
the purpofes of domeftic convenicnce. Some fay that this rule with 
refpect toa well dug in the precinéts of a houfe holds only in cafes 
where the houfcholder has either a property in fuch precinéts, or pof- 
fefles a right, by immunity, of digging there ;—but that where the 
precinct is public, or held in partuerthip, (as in the cafe of a court or 
clofed Jane,) the digger is refpontible, fince in digging the well 
under fuch circumftances he is guilty of a tranfgreflion.—This is 


approved. 


Ir a perfon dig a well or pit in the highway, and another happen 
to fall in, and there perifh of hunger, the digger is not refponfible, 
according to Haneefa, becaufe the deccafed has here died of hunger, 
and not in confequence of the excavation, as his death cannot be at- 


tributed to the latter unlefs he be killed by the fall, which is not the 
cafe in this inftance. 


Ir a perfon hire workmen to dig a well in the precinéts of his 
neighbour's habitation, and they dig it accordingly, and a man be 
killed by falling into it, the refponfibility refts upon the employer, 
not upon the workmen, provided they dug the well under the idea 
of the place being within the precincts of their employer; becaufe, as 
a contract of hire, ignorantly engaged in, ts lawful and valid in ap- 
pearance, their act is therefore referred to the huer, they themfelves 
having proceeded under a deception:—the cafe being, in fact, the 
fame as where a perfon detires another to flay “* fuch a goat,” and 

, he 
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he does fo accordingly, and it afterwards appears that the goat was 
the property of another,—in which cafe the compenfation is paid by 
the perfon who gave the order. It is otherwife where the workmen 
dig the well, knowing, at the fame time, that the place is not within 
the precincts of their employer; for in this cafe they are refponfible ; 


becaufe the contract is not here valid in appearance, as they have not 
been deceived. 


Ir a perfon conftru& a bridge, or lay a plank, in the highway 
[over a ftream] without authority, and another, wilfully pafhug over 
{uch bridge or plank, fall off and perifh, ftill the perfon in queftion 1s 
not refponfible; becaufe although he be the creator of the caufe, and 
therefore a tranfereffor, yet as the deceafed was a wilful agent *, and 
tranfgrefled in his own a@ +, his deftruction is therefore reterred to 
himfelf; and alfo, becaufe where the act of one who has an option 
intervenes, it precludes the reference of the deftrudion to the firft 
agent; as where (for inftance) a perfon digs a well in the highway, 
and another gives a man a pufh, and thereby caufes him to fall into 
the well, fo that he dies,—in which cafe the refponfibility refts upon 
the perfon who gave the pufh, fince his act, being the acl of a wilful 
agent, precludes a reference of the dcipactan to the digger of 
the well. 


Ir a perfon be carrying a load upon the highway, and the load 
fall upon any perfon fo as to kill him, or fallin the road fo as to 
caufe a perfon to ftumble and thereby occafion his death, the reipons 
fibility refts upon the carrier ;—whercas, if a perfon be wearing a 
cloak upon the highway, and it fall upon any perfon, or upon the 
road, fo as to occafion death, the carrier of the cloak is not refponfible. 


* Arab. Mobujbir ;—literally a perpetrator. 
+ (Probably) as having pafied over the bridge, &c. without leave from the builder 
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‘The difference between thefe two cafes is, that as the bufinefs of the 
carrier is to take care of his parcel or load, the circumftance of re- 
ftriGting his liberty of carrying it to the condition of fafety does not 
operate as a hardfhip upon him ;—whereas, the bufinefs of the wearer 
is not merely the taking care of his garment, but the wearing of it ; 
and therefore, as the reftricting his liberty of ufe to the condition of 
fafety would operate as a hardthip, his ufe of it is not reftri€ted to any 
particular conditions, but is allowed to him generally. 


Ir a perfon hang up a lamp, or fpread a carpet, or ftrew gravel in 

a mofque appropriated to any particular tribe or people, and any perfon 
perifh in confequence, nothing is incurred, provided the perfon who 
hung up the lamp, or fo forth, be one of that people ;—whereas, if a 
ftranger do any of thefe acts, he is refponfible. In the fame manner, 
if one of the people of a mofque fit in that mofque, and any perfon 
perifh in confequence, he is not refponfible, provided he be, at the 
time, engaged in prayer: but if he be engaged in reading the Koran, 
or teaching, or be waiting for the time of prayer, or fleeping (either 
during prayer or at any other time,) or converfing, he is refponfible. 
The reafon for the law in the former inftance is, that as all the regu- 
lations of a mofque, fuch as the appointment of a prieft or a fuper- 
vifor, the opening and fhutting of the doors, and fo forth, appertain 
folely to the people to whom the mofque belongs, and not to any 
others, their acts are therefore of a neutral nature, and are not re- 
{tricted to the condition of fafety; whereas the acts of all others with 
refpet to it are either tranfgreffive, or permitted under the condition 
of fafety; and a pious intention does not prevent refponfibility where 
the perfon errs in the manner of his picty. The reafon for the law in 
the fecond mftance is, that a mofque is conftructed particularly for 
the purpote of prayer, to which reading the Koran, teaching, or fo 
forth, are only (as it were) appendages; and as it is indifpenfable that 
a diftinétion be made between the original and the branch, or depend- 
ant, the act of prayer (which is the original) is therefore permitted 
generally, 


Crap. II, F IN E S. 


generally, without any reftriction to the condition of fafety, whereas 
all other acts or employments are fo reftricted. 


Ir a ftranger to the people of the mofque be at prayers in it, and a 
perfon fall over him, and die in confequence, the ftranger is no way 
refponfible; becaufe (as has been already obferved) a mofque is con- 
{tructed for the purpofe of prayer; and although the right of public 
prayer appertain folely to the people of that mofque, yet any perfon is 
entitled to pray there alone. 


SECTION. 


Of Buildings which are in danger of falling. 


Ir a wall belonging to any perfon lean towards the public high- 
way, and a perfon require the owner to pull it down, and call people 
to witnefs his requifition, and the owner neglect taking it down, un- 
til at length it fall and deftroy either man or property, the owner is 
refponfible for the damage fo occafioned, on a favourable conftrution. 
Analogy would fuggeft that he is not refponfible; (and fuch is the 


doftrine of Shafei;) for he has neither perpetrated the deftruction p 


himfelf, nor done any thing tranfgreffively to occafion it, as he built 
the wall in his own right, and its tottering, or the wind fhaking it, 
were not his acts, wivence the cafe is the fame in effcét as if the wall 
had fallen previous to the requifition, and calling of witneffles, as 
aforefaid. The reafons, however, for a more favourable conftruction 
of the Law in this particular are twofold.—Firsr, upon a wall leaning 

over 
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over towards the highway, the public communication becomes inter- 
rupted, and the way * occupied by the property of the owner of that 
wall. When, therefore, any perfon makes application to him, and 
requires him to clear the way, it 1s incumbent on him fo to dos and 
he is confequently cuilty of a tranfereffion in neglecting it, and there- 
fore remains refponfible for any Siena it may eas s—in the fame 
manner as where a man finds his garment upon another, and demands 
it of him; in which cafe, if that other refufe to deliver it, he is 
guilty of a tranfyreffion, and is confequently refponfible for the gar- 
ment if it fhould be loft whilft in his poffeflion.—Seconpry, if the 
owner of the wall were not made refponfible for any damaze its fall- 
ing might occafion, he would neglect to remove the nuilance, and 
confequently paflengers would fuftain an injury, as they would be de- 
terred from going by the place, for fear of the wall falling on them. 
The removal, morcover, of anv thing injurious to the community is 
a duty incumbent upon the perion to whom it belongs; and as the 
owner of the wall is the perfon immediately concerned in the prefent 
inftance, it is therefore incumbent on him to take it down, notwith- 
ftanding his fo doing may be prejudicial to himfelf, fince private in- 
tereft mutt yield to public benctit. It is requifite, however, that fuch 
a time be allowed as may admit of the owner taking down his wall, this 
being indifpenfable to the eftablifhment of offence fam neglect or delay. 
If (after the requifition for pulling it down) any perfon be deftroyed by 
the wall falling, a fine ts due from the Aki/as of the owner, not from 
the owner himfelf; for as the offence, in this inftance, is ftill 
fhort of Aonicide by mifadventure, av alleviation is admitted @ fortiori, 
left the owner fhould fuffer too fevercly :—but if, on the contrarf, 
property (uch as an animal, or houfchold goods) be deftroyed, the 
compenfation for it muft be paid by the owner of the wall, as the 

are not implicated in the refpontibility fur property. It is to 


® Arab. Hawa ; literally, the air, or atins{phere; a phrafe generally ufed where the 
nuifance or obitruction is not immediately upon the ground. 
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be obferved that the application [that is, the requifition for pulling 
down the wall] is a condition of refponfibility, but not the ¢ading fo 
astne/s; for the latter is called in aid merely with a view to eftablifh 
the former, in cafe of the owner of the wall denying it, and is there- 
fore ufed only out of caution. The application is made by the claim- 
ant faying to the 8wner of the wall, ‘* Your wall has become danger- 
“* ous;—you muft therefore take it down, left it prove deftructive 3” 
and the raking to witne/s is effected by his faying to the byftanders, 
“* be ye witnefs that I have required this perton to take down his 
“© wall."—It i proper, however, to remark that the taking to wit- 
nefs before a wall has become ruinous or crooked is not valid, as tranf- 
greffion cannot be eftablifhed previous thereto. 


Ir a perfon build a wallin the highway, leaning over from the 
firft, lawyers remark that he is refpontible for any thing which may 
be deftroyed by its falling, independant of the requilition before men- 
tioned, as having been guilty of a tranfgreffion in the building of it, 
in the fame manner as a perfon who conftrudcts a balcony or gallery 
projecting over the highway. 


Tue evidence of one man and two women fuffices to eftablith 
the application above defcribed; for it is not here requifite, as in 
cafes of murder, that both the witneffes be malcs, the death occa- 
fioned by the falling of a wall not amounting to murder. 


A MussuLMANn and a Zimmee are upon an equal footing with re- 
{pec to the requifition for pulling down the wall, as all mankind are 
partners in the right of paffing along. The application is therefore 
valid, by whomfoever it be made,—whether a man, a woman, a frec- 
man, a Mokdtib, a flave, (provided his mafter give him permiffion to 
litigate the point,) or an infant, (with permiffion to litigate from his 
guardian.)—It is alfo valid whether made by the Sultan or any other; 
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for as the application affects a matter of right in which all are equally 
concerned, all are therefore equally entitled to make it. 


Ir a wall Jean over towards a neighbouring houfe, the owner of 
the houfe is entitled to require it to be pulled down,—or the tcnants, 
whether they be hirers or borrowers,—for to fuch Beeitins In particu- 
lar the right appertains in this inftance. 


Ir the owner or tenants of the houfe grant the owner of the wall 
aterm of delay, or exempt him from refponfibility for any damage 
which may be occafioned by it, it is lawful, and the owner of the 
wall is not refponfible in cafe of any thing being deftroyed by its fall, 
becaufe the right of the owner or tenant alone is concerned. It is 
otherwife where a wall Jeans over a road, and the magiftrate, or the 
perfon who made the requifition for pulling it down, grants a term 
of delay, or an exemption; for this is not valid; and the owner of the 
wall confequently ftill remains refponfible in cafe of its falling and de- 
ftroying any thing; becaufe here the right of every one is concerned; 
and the magiftrate, or the perfon who made the requilition, is not 
at iberty to annul a mght of the public. 


Ir, after application, a perfon fell a houfe, the wall of which 
Jeans over, and the purchafer take pofleffion of it, and any thing be 
then deftroyed by its falling, there is no refponfibility whatever upon 
either party —The /eller is not refponfible, as offence cannot be efta- 
blifhed in him unlets it appeared that he neglected to take down the 
wall, having at the fame time ability fo to do; and here his ability has 
terminated with the fale :—neither is the purchafer refponfible, becaufe 
no application has been made to him. But if application be made to 
the purchafer after the fale, he then becomes refponfible, as in 
that cafe he poileffes the ability of complying with the requifition. 


Tir 
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THE application and requifition for puling down a rumous wall The requifi- 
are valid when made to any one who poffefies the power of pulling it 75) ak 
down ;—but not when made to one who is not pofleiled of this power, SEEN CS 
fuch as a pawnee, a truttee, a borrower, ora renter. The applica- be of com- 
tion aud requifition in queftion are therefore valid when made to the plying 
pawner of a houte, as he has it in his power to pull down the wall by 
redcconng his houte. They are alio valid with retpeét to a wall be- 
lensing to an infant when made to the infant's parents or guardians ; 
and it, after the requilition, they nevleé to pull down the wall, and 
any thing be deftroyed by the fall of it, the compenfation falls upon 
the infant’s property, becaufe their act is, in effect, the act of the in- 
fant. They are likewite valid with refpect to a AMokutib, as he may 
be authorized to pull down a wall; and allo, with re{pect toa trading 
flave, whether indebted or otherwite, for the fame reafon ;—and if, 
in this laft inftance, the flave neglect to pull down the wall, and any 
property be deftroved by the wall falling, the compenfation for it retts 
upon the flave’s perfon *;—or, if a man be deftroyed, the fine is due 
from the matter’s Akilas. 


IF a ruinous wall be held in coparcenary by feveral heirs, and a The 


: var tion, made to 
perfon apply to one of the heirs, requiring him to pull down the wall, one of feveral 


the application affects that heir in particular; and accordingly, if any a _ 
thing be afterwaids deftroyed by the falling of the wall, the heir who coparcener ia 
was applied to is refponfible in proportion to his fhare of inheritance; ? none 
for it was in his power to have remedied the nuifance by referring the 

matter to the Kazee, and seprefenting the circumftance to him, re- 

quiring his order to his coparceners (if prefent) to pull down the wall, 


—or (if abfent) his authority to do fo himfelf. 


IF a ruinous wall fall upon a man, after application, and deftroy rad me 
~ " 


’ That is, he muft either be made over or redeemed, as in other cafes of offence. 
Bbb2 him, 


372 


duty of the 
lo ree 
the 
and 
failingof this, 
he is refpon- 
fible for fub- 


The owner of 
@ ruinous wall 
is not refpon- 
fible for acci- 
dents occa- 
fioned by the 
fall of any ar- 
ticle from it, 
unlefs fuch 
article belong 
to him. 


F IN E S. Book L. 


him, and another perfon fall over the corpfe, and fo perifh, the 
proprietor of the wall incurs nothing for this fecond perfon, be- 
caufe the removal of the corpfe was incumbent upon-the ers, 
not upon 4im. If, on the contrary, another perfon, after the wall 
falling, be deftroyed by ftumbling over a fragment of the ruins, 
the owner of the wall is refponfible, as it is his bufinefs to clear 
the road of all fuch fragments, fince thofe are his property, and 
an application with refpect to the wall itfelf is (as it were) an 
application with refpect to the fragments, the intention of it being to 
clear the highway. 


Ir a perfon make application concerning a wall which leans 
over towards the highway, and it afterwards fall, throwing down 
a vafe, or urn, which had ftood upon it, and a man be thereby 
deftroyed, the owner of the wall is refponfible, provided the vafe 
or urn was his property, as the freeing the road from it refted 
upon him. If, on the contrary, the vafe or urn be the property 
of fome other, the owner of the wall is not refponfible, fince the 
frecing the road from the vafe or urn refts upon him to whom 
it belongs. 


CHAP, 


Cuap. III, F IN €E S. 


CHAP. Il. 


Of Offences committed éy or wpon Animals. 


Tue rider of an animal is anfwerable for any thing which the animal 
may deftroy by treading it down, or by ftriking it with his head, his 
forefeet, or his body: but he is not refponfible for any thing which 
the animal may deftroy by ftriking it with his hind-feet or his tail.— 
In fhort, it is a rule that the right of paffing on the highway is al- 
lowed to the whole community, under the condition only of fefcty ; 
for it is the exercife of a privilege in the paflenger, with ref{pect to 
bimfelf in one fhape, and with refpect to ofhers in another fhape, the 
right of paflage being participated among the whole community,— 
whence it is adjudged to all, under the condition of fafety, with a 
view to the intereft of both partics.—It 1s moreover to be obferved, 
that a reftriction to the condition of fafety can obtain only in matters 
where an attention to fafety 1s practicable; for if it were impoted 
where fuch attention is impradticable, the exertion of the privilege [of 
travelling on animals] would be altogether precluded. Now it is 
poffible for a man to guard againft the animal he rides treading men 
or property under foot, and fuch like, fince a perfon who rides is 
under no neceffity of treading down every thing that lies in his way: 
but he cannot guard againft the animal ftriking things with his hind- 
feet or tail, fince an animal unavoidably ufes thefe parts, in travelling, 
without any immediate controul from its rider. Accordingly, he is 
reftricted to the condition of fafety in the former inftance, but not in 
the latter. If, however, he ftop the animal in the highway, he is 
refponfible for any deftruétion which may be occafioned by a kick of 
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Ages aac its hind-“at, ora froke of its tail, fince it is poffible for him to avoid 
abe accir 


deuts, fopoine, although it be not in his power to guard the animal from 
i wt? ~ oO 

kichive, or fu forth; and therefore, as he tranfgretics in fo ftop- 

ping, he is refponfible for any damage which may enfuc in con- 


fequetice. 


RES Ir an animal’s hoof fluke upon and throw up gravel or {mall 
any injury ftones, anda perton’s cve be put out, or his clothes damaged thereby, 
, the rider is not refpontible ; whereas, if the animal fo throw up a 
anette large ftone, he is refponfible. The reafon of this is that in the former 
inal'shoof: Cafe it was impoflible to guard againft the accident, fince an animal 
cannot move without being liable to it; whereas, in the fecond in- 

ftance, it 1s poffible to guard againft the accident, fince animals may 

cafily be fo guided as to avoid large ftoncs. It is to be obferved that, 

in all thefe cafes, a fecond rider (that is, one who rides behind the 

firft) is in the fame predicament as the firft, with refpect to refpon- 


fibility. 


but not for IF an animal, wlhulft travelling, difcharge its dung or urine on the 
pina highway, and any perfon perifh in confequence, the rider is not re- 
es o fponfible, fince it was impoffible to guard againft this; and the fame 
rule alfo holds where the animal ftands ftill whilft difcharging its dung 
or urine, or when the rider ftops it for this purpofe, fince there are 
ee ichad feveral animals which cannot perform thefe whilft in motion. If, 
the road un- however, the rider have topped the animal for anyother purpofe, and 
it difcharge its dung or urine, and any perfon perifh in confequence, 
see he [the rider] is refponfible, as in fo doing he was guilty of a tranf- 
greffion, fince he ftopped the animal without any abfolute neceffity, 
knowing, at the fame time, that this muft be injurious to the paf- 


fengers. 


Tue 
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Tue driver of an animal is refponfible for any damage the animal 
may occafion with either its fore or hind-feet, whereas the /eader of an 
animal is refponfible for the damage occafioned by its fore-fect only, 
not by its 4ind-feet. The compiler of the Hediya remarks that this 
is what is faid by Kadoorce in his compendium ;—and feveral of our 
modern doétors coincide in the fame opinion; becaufe, as a perton 
who drives an animal before him has a view of his hinde-fcet, it is 
therefore in his power to avoid accidents from them; whereas, a per- 
fon who leads an aniinal after him, not feeing or having any command 
over its hind-feet, cannot poffibly guard againft {uch accidents. Mott 
of our modern doctors, however, are of opinion that as the driver of 
an animal has no more command over its hind-fect than a perfon who 
leads it, he therefore is not refponfible, any more than the other, 
for the damage which may be occafioned by them ;—and this is ap- 
proved. 


Ir is written in the Fame Sugheer, that the drrver or leader of an 
animal is refponfible in all the inflances in which refponfibility hes 
againft the rider; for as they (as well as one who rides) occation the 
damage by taking the animal to the place where it 1s committed, their 
{o doing is therefore reftricted to the condition cf fafety, as far as 
may be practicable, in the Jame manner as holds with reipect to the 


rider. 


Tue rider of an animal is required to perform expiation only 
where he has happened to tread down a perfon,—not in any other in- 
{tance ;—but no expiatory act whatever is required from the /eader or 
driver of an animal. The reafon of this is that, in the cafe of treading 
down a perfon, the rider is, in effeét, the perpetrator of the homicide, 
as it is by 4s weight that the perfon is deftroyed,—the weight of the 
animal being merely a dependant upon the weight of its rider, fince 
to him the motion of it muft be referred, it being the sn//rument of fuch 

motion. 
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motion. It is otherwife with the /eader or drrver of an animal; for 
thofe are only the producers of the intermediate caufe, and not the 
actual perpetrators of the homicide, as their acts did not immediately 
affect the fubje@; (and the fame reafoning holds with refpeét to the 
act of the rider in all cafes except that of treading down ;)—and expia- 
tion is enjoined, in cafes of homicide, only where the offender is the 
a‘fual perpetrator of the homicide, not where it is effected by an in- 
termediate caufe. Inthe fame manner, the rider of an animal is ex- 
cluded from his fucceffion to the deccafed by bequeft or inheritance, 
in a cafe of treading down, but not the /eader or driver, exclufion 
from bequeft or inheritance being reftritted to the a@dfual per- 
petrator. 


IF one man ride upon an animal whilft another drives or leads 
it along, and it tread down a man, fome fay that no part of the re- 
{pontibility falls upon the driver or leader; becaufe the rider (as has 
been already explained) is accounted the acfual pe petrator of the ho- 
micide, and the driver or leadcr the producer of the intermediate 
caufe; and the accident muft be referred to the actual perpetrator, 
rather than to the producer of the caufe.—This is approved. 


Ir two men be riding on two different animals, and rufh with vio- 
lence againft each other, fo that they both die, the tine for each 1s 
due from the Aki/as of the other. Shafei and Ziffer maintain that in 
this cafe the Aki/as of each party owe an haf fine only, on account of 
the other*, each having died as much in confequence of drs own act 
as of that of the other, whence one half of the homicide, on each part, 
is of no account.—The argument of our doctors is, that the death 
of each party muft be referred folely to the act of the other, and 
not in any degree to Ais owa act, for Sis act (namely, paffing along 


* The fines here (as in all other cafes) go to the heirs of each party refpectively. 
6 the 
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the highway) is purely of a neutral nature, and an act of fuch a nature 
does not admit of the death being referred to it fo as to occafion re- 
{fponfibility. It may indeed be objected, that upon this ground the 
whole of the blood is of no account, and of courte that nothing 
whatever is due from the é:/as on either fide ;—for as the aét of both 
(namely, pafling along the highway ) is of a neutral nature, it cannot 
be made the occafion of refponfibility. In reply, however, to this it 
is to be obferved, that although the act of each party, refpectively, 
be of a neutral nature, ftill it 1s reftricted to the condition of fatety ; 
and a neutral act, reftricted to the condition of fafety, notwithftand- 
ing that it be not an occafion of refponfibility with refpect to the party 
himfelf, is neverthelefs fo with refpect to the other party. It is to be 
obferved, however, that a complete fine for each rider is due only 
where they have happened to ruth againft each other (as above) by 
mifadventure; for where they have done fo wi/fully, an half fine only 
is due on account of each. All that is here advanced proceeds on the 
fuppofition of the parties being freemen; for if they be both faves, the 
blood of each is of no account* :— it is not of any account in a cate of s/- 
adventure; becaufe the offence of a flave affects only his own perfon, in 
this way, that his mafter makes his perfon over to the avenger of of- 
fence, or pays him an atonement in lieu thereof; but in the pretent 
inftance the perfons of both flaves are deftroyed, in fuch a manner 
that the mafters have no concern with it; nor have they left any 
thing in lieu thereof ; and henze the blood of each muft needs be of no 
account :—and fo likewife in a wi/ful/ cafe; becaute each of them has 
perifhed at the time of his offence, without leaving any thing in lieu 
of his perfon, and in fuch a manner that the mafters have no concern 
in it,—whence the blood of cach muft needs be of no account in this 
inftance alfo. If one of the parties be a flave, and the other a free- 


* Literally, “ —goes for nothing.”’—The tranflator adopts the phrafe here ufed in pre- 
ference, as being fomewhat more elegant, and a the fenfe of the author with equal 
correctnels. 
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man, then, in a cafe of mifadventure, the freeman’s /éi/as are re- 
fponfible for the value of the flave, which mut be paid to the free- 
man’s heirs, whofe right is extinguifhed with refpeét to any thing 
beyond fuch value;—(as if, for inftance, the value of the flave were 
one thoufand dirms; in which cafe the freeman’s heirs would be en- 
titled to take, from his 4éi/as, one thoufand dirms, the remaining ninc 
thoufand of the freeman’s fine being remitted ;)——becaufe, in con- 
formity with the tenets of Hanecfa and Mohammed, the value of the 
flave is due from the freeman’s Akilas, as the compenfation for his 
[the flave’s] perfon, for which the Aé/as are refponfible;—and of 
this the freeman’s heirs are entitled to pofflefs themfelves, becaufe it is 
(in effect) an egurvalent for the flave;—but their right to any thing be- 
vond the value of the flave drops, as the flave has left nothing behind 
him to anfwer fuch excefs. If, on the contrary, the parties, being 
a flave and a freeman, rufh againft cach other wi/fx/ly, the freeman’s 
Abkilas are accountable only for 4a// the value of the flave, (a wilful 
cafe only inducing Aa/f of the refponfibility,) which muft be paid to 
the freeman’s heirs; for as, in this inftance, a moiety of the fine for 
the freeman was due from the flave, and he left nothing except the 
half of his value, (as above,) they are therefore entitled to poflefs 
themiclves of the fame, and the remainder of the half fine, beyond 
half the value of the flave, is remitted. 


The driverof = Tr a perfon be driving an animal along, and the animal's faddle or 
an animal is 5° ae 

refponfible load, or any thing elfe which may be upon it, fall off, and kill a man, 

the driver is refponfible, as having been guilty of a tranfgreffion, in 

itt’ neglecting to fecure the load, or fo forth, properly upon the ammal, 


falling of. for if it had been {ufficiently fecured, it could not have fallen off. 


Tue perfon who leads a ftring of camels is refponfible for any 
thing which they may tread down, If, therefore, the camels tread 
down a man, the fine for him is due from the leader’s Aéz/as, or, if 

they ! 
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they tread down property, he is to make compenfation for the fame ; 
becaufe it was his bufinefs to look to the camels, in the fame manner 
as a driver; and as, where he neglects fo to do, he is guilty of a tranf- 
greflion, and tranigreffion occafions refpontibility, he is refponfible 
accordingly :—but the refponfibility for the perfon refts with his 
Akilas, and that for the property with himtelf, as has been already 
explained. If there be a driver to the flring, as well asa /eadr, the 
refponfibility refts equally with both; becaufe, as the leader of one 
camcl is the leader of the whole, fo the driver of one is the driver ot 
the whole, the halter of cach being faftened to the one immediately 
before him. This rule, however, obtains only where the driver is at 
the end of the whole firing; for if hé be in the middle, and there Jay 
hold of the halter of one of the camels, he alone is refponfible with 
refpect to fuch damage as may be occationed by the camels which 
come after him; becaufe the leader at the head of the whole cannot 
be faid to lead thofe, on account of the ftring being thus interrupted ; 
—but both are equally refpontible for any damage occafioned by the 
camels before him, fince he drives thofe at the fame time that he leads 
the others. 


Ir a perfon faften a camel to a flring of camels, with the leader's 
knowledge, and the camel fo faftened tread down aman, the fine for 
him is due from tie leader’s 4és/as, becaufe it was in his power to 
have looked after and watched his camels, fo as to prevent an ad- 
ditional one being joined to the ftring; and in negledting fu to do he 
was guilty of a tranfgreffion; which occafions refponfibility. Now 
the homicide, in this inftance, is omicide by an mtermedtate caufe; 
and the fine for it therefore falls upon the Afi/as, in the fame manner 
as ina cafe of homicide by mifadventure. But the leader’s Aki/as are 
entitled afterwards to reimburfe themfelves by taking the amount of 
the fine from the Aki/as of the perfon who faftened the additional 
camel to the ftring; becaufe it was by his aét that they became fub- 
jected to the payment of it; and the only reafon why the refponfibility 
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did not fall upon them at the firft is, that the act of faftening the ad- 
ditional camel was a fort of creation of a caufe, whereas the leading of 
the ftring is, in the eye of the law, equivalent to the actual com- 
miffion of the homicide, the deftru€tion having been occafioned by 
the leading of the ftring, not by faftening the additional camel ;—and 
as the actual perpetration of the homicide is a thing of a more forcible 
nature than the mere creation of the cau/fe of it, the refponfibility 
confequently firft falls upon the Aéi/as of the leader. Lawyers re- 
mark that what is here advanced (of the leader’s Aki/as having re- 
courfe to the Akilas of the faftener) applies only to a cafe where the 
additional camel was faftened to the ftring at a time when it was 
moving forwards; for as, in this cafe, the faftener docs, as it were, 
chreéi his camel to be led, he therefore impliedly aflumes the refpon- 
fibility for fuch damage as it may occalion :—but where the additional 
camel was faftened to the {tring at a time when it ftood ftill, and the 
Jeader afterwards leads it on, and a man is trodden down by this ad- 
ditional camel, the refponfibility refts with the leader’s ki/as, who 
are not entitled, im this cafe, to reimburfe themfelves from the Akz/as 
of the faftener, becaufe here the leader appears to have led on the 
camel of another without that other’s concurrence, as he has not lig- 
unified his confent either exprefs/y or by aupiication. 


Ir a perfon Ict flip * his dog, and drrve him, (that is, rua after 
him,) and the dog, without ftopping, deftroy any thing, the refpon- 
fibility for it refts with the perfon who let him flip, the act of the 
dog being attributed to him becaufe of his drrving him ;—whereas, if 
a perfon caft off his hawk, and drive her, (as above,) and fhe, with- 
out ftopping, deftroy any thing, the perfon who caft her off is not re- 
{ponfible.—(The reafon of this diftinction between a dog and a hawk 
is, that a quadruped 1s capable of being fet on or drrven, whereas a bird 


* Literally, gr te. (See Hunting, p. 171.) 
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is not fo,—whence a regard is paid to the driving of the ome, but not 
of the other.) —If, on the contrary, a perfon let flip his dog without 
driving him, (that is, without running after him,) and he deftroy 
any thing without itopping, the perfon who Iect him flip is not re- 

{ponfible; becaufe, as the dog, in this inftance, aéts from his own 

option, his a¢t cannot be attributed to the perfon who let him flip.— 

It is related as an opinion of Aboo Yoofaf that, in all thofe cafes, the 

perfon who caft off the hawk or let flip the dog is to be held refpon- 
fible, out of a regard to the prefervation of property. Mohammed 
alfo obferves, in the Mad/oot, that where a perfon lets flip or cafts off 
any animal upon the highway, and the animal, without ftopping, 
kills a man, the refponfibility for the fame refts upon the perfon who 
caft it off, or let it flip, whether he have dvrven it, or otherwife, the 
motion of the animal being referred to the perfon who Iet him flip, fo 
long as it continues to move on in a ftraight line:-- but that, upon the 
animal turning off to the right or left, the effect of Ictting it flip ter- 
minates,—in other words, the perfon is no longer refponfible in cafe of 
any damage ;—and the fame rule alfo holds where the animal ftops, 
and then moves on of itfelf; for if, afterwards, any thing be deftroyed, 
there is no refponfibility. 


Ir a perfon let flip his dog at game, and the dog deftroy any thing 
elfe, without ftopping, yet the perfon who let him. flip is not refpon- 
fible, provided he did not drrve (that is, run after) him; for as hunt- 
ing is a thing unlimitedly lawful, and is not reftriéted to the condi- 
tion of fafety, (it not being an exertion which can affect any other 
than the hunter himéfelf,) tranfgreffion (which is the occafion of re- 
{ponfibility) cannot be eftablifhed in this inftance. If, on the con- 
trary, a perfon let flip his dog on the highway, and the dog deftroy 
any thing without ftopping, compenfation mult be made by the per- 
fon who let him flip; becaufe, although the occupancy of the high- 
way be a matter of a neutral nature, ftill it is reftri¢ted to the condi- 
tion of fafety, as being am exertion affecting the community ; and the 
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letting flip the dog, being an endangering of the fafety of the high- 
way, is therefore a tranfgreffion, and confequently induces refponfi- 
bility. 


Ir a perfon caft off or fet loofe an animal on the highway, and the 
animal move ftraight on, and then, turning to the nght or left, tread 
down corn, or fo forth, the perfon who caft it loofe is refponfible ; 
but not if there be more roads than one. If, on the contrary, an ani- 
mal dreak loofe, and then, moving on of its own accord, kill a man, 
or treal down property, cither by night or day, the owner 13 not re- 
{ponfible; becaufe the prophet has to ordaincd; and alfo, becaufe the 
act of the animal cannot, in this cafe, be attributed to the owner, 
{ince he neither caft it off nor drove it. 


Ir a perfon put out one of the cycs of a goat, he muft compen- 
fate [not for any determinate part of the whole value, but merely ] for 
the defect thereby occationed; becaufe, as the only ufe of a goat is its 
milk or its flefh, not its labour, nothing more can be required than 
merely the diminution occafioned in its value. For the eye, on the 
contrary, of an ox, a camel, a dromedary, an afs, or a horfe, of 
Whatever defesiption, a compentation muft be made of one fourth of 
the value; becaufe the prophet has faid, ‘* Por the eve of every animal 
‘excep! a cat ye mufi pay a fourth of the value of the animal ;"—~and 
alfu becaufe, as the work of the animal cannot be performed but by 
ineans of four eves, (two of the animal, and two of his driver,) the 
animal may theretore be faid to have four eyes,—whence a fourth of 
his value is duc for the lofs of one eye. 


IF a perfon be riding upon his beaft on the highway, and another 
perion flrike or goad the beaft, without the confent of the rider, fo 
as to caufe it to kill a man by kicking, or treading him down, or 
running over him, the refponfibility refts upon the perfon who fo 
itruck or goaded it, not upon the rider; becaufe the former was the 
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inftigator of the animal’s act, which muft therefore be referred to him ; 
and alfo, becaufe this perfon is the producer of the caufe of the acci- 
dent, (for an animal naturally kicks upon being ftruck or goaded, ) 
and, as {uch, is guilty of a tranfgreffion, having goaded the beaft 
without the rider’s confent; and as the rider has not in any refpect 
tranfgrefied, he [the goader] is thererore folely refpontible.— (If, 
however, the rider, at the time of the other perton firiking or goad- 
ing the beaft, had ftopped it in the highway, the refponfibility retts 
upon him and the goadcr in equal fhares, as in this cafe he alto has 
tranfgrefled, in having {topped the animal upon the road. )—If, on 
the contrary, the beaft ftrike out at the perfon who goaded or ftruck 
him, as above, and he die of the kick, his blood 1s of no account, as 
he may be faid to have flain himfelf. If, on the other hand, the beatt 
throw his rider, and kill him, the fine for him is due from the “ér/as 
of the goader or ftriker, he having trantgreficd in producing the caufe 
of the accident, 


Ir a perfon be riding or {topping upon his beaft on his own land, 
and another goad or ftrike the beaft without the rider’s confent, and 
the beaft fly out and tread down aman, the refponfibility refts upon 
the perfon who fo goaded or ftruck it, and not upon the rider, for the 
reafons before explained.—If, on the other hand, a perfon be riding 
upon his beaft on the highway, or ftopping upon it on his own land, 
and another goad or ftrike it by his defire, and it fly out and tread 
down a man, neither the rider nor the other are in any degree refpon- 
fible:—the /atier is not fo; becaufe his aé of ftriking or goading the 
animal js in fuch a cafe tantamount to that of the rider himfclf;—nor 
is the former (the rider] fo, as he has here authorized an aét to which 
he is perfectly competent, the goadmg of an animal being equivalent 
to drrving it. But if the rider be moving along the road upon his beaft, 
and another then ftrike or goad it by his defire, and it tread down a 
man, both parties are refponfible in an equal degree, provided the 

man 
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man was trodden down without the beaft making any ftop, becaufe, 
in this cafe, its motion is referred to both alike *. 


Ir a man be leading an animal, and another ftrike it, and it break 
away from the leader, and commit any damage without ftopping, the 
perfon who ftruck it is refponfible; (and fo likewife where the ant- 
mal was driven by any perfon, inftead of being /ed;) becaufe, as the 
breaking away of the animal was owing to the act of the ftriker, any 
accident that may enfuc is rcferred to him. 


Ir the ftriker, in the examples here recited, be a flave, he ts re- 
{ponfible in his perfon for any damage which may enfue;—or, if he 
be an sfant, the refpontibility (for property deftroyed, or for any 
perfonal injury fhort of a Madwsrhi wound ) lies againft his eftate; be- 
caule flaves and infants are liable to be profecuted for their aéts. 


Ir a beaft be ftruck by any thing which a perfon may have fet in 
the highway, and fly out, and killa man, the refponfibility refts with 
the perfon who placed the thing there; for as he tranfgreffed in fo 
doing, the ftnking is therefore referred to him, the caute being in ef- 

the fame as if he had himlelf {truck the animal. 


* A frivolous difcuffion, on this point, of confiderable length is omitted by the <ranflator. 
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CHAP. IV. 


Of Offences committed dy or upon Slaves. 


Urow a flave committing any offence by mifadventure, his matter 
muft be required either to make him over to the avenger of the of- 
fence, or to pay a redemption * for him. This is according to our 
doctors. Shafei maintains that the flave’s offence attaches folely to 
his perfon; whence he mutt be fold in order to make fatisfaCtion for 
it, unlefs his mafter agree to pay the fine thereby incurred. One re- 
fult of this difference of opinion is that, according to our doétors, if 
the mafter, being aware of the offence, emancipate the flave, he is 
immediately fuppoted to prefer the mode of paying a redemptionary 
atonement, as above; for as he had two modes of condué in his 
choice, and thus incapacitates himfelf from adopting one of them, the 
other confequently remains binding;—whereas, according to Shafi, 
the offence, after fuch manumiffion, is to be accounted for by the 
flave, not by the cmancipator; becaufe it was to have been accounted 
for by means of his perfon; and as the mafter, in emancipating him, 
parted (as it were) with his perfon, the matter of courfe refts with 
the flave. (It is to be obferved that, concerning this cafe, a differ- 
ence of opinion obtains among the companions; the opinion of J6x 
Abbas coinciding with the tenets of our doétors, and that of Omar 
with the tenets of Shafci.)—Shafei, in fupport of his opinion, argues 


© Arzb. Fiddeeyé.—The redemption, or redemptionary atonement, in this inflance, 
muft not be confounded with the ranfom in a contract of Kitdbat, Fiddeeyé being defined 
** a redemption for what is otherwife forfeited.” 
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that, in the laws concerning offences, the ortginal principle 1s that 
the refponfibility refts upon the offender himfelf; but that the Aks/es 
are to bear their part. Now a flave has no Akilas, for (according to 
Shafei) a man’s kindred are his Akilas; but between the flave and his 
mafter no relationfhip whatever fubfifts;—and fuch being the cafe, 
the refponfibility for an offence by-mifadventure refts upon the flave’s 
perfon in the manner of a debt; and he will accordingly be fold for an 
offence againft the per/on in the fame manner as for an offence com- 
mitted upon property.—Our doétors, on the other hand, argue that 
the original principle, in the cafe of offences by mifadventure againft 
the perfon, is that the refponfibility muft not reft entirely upon the 
offender, left it fhould prove ruinous to him, (becaufe he is in this 
inftance excufable, as he did not defign to offend,) but that his 4é//as 
muft bear their part of it; and the mafter of the flave is his 4éi/a; be- 
caufe the ground of the relation of Akr/a is fupport and afiflance, and 
a matter ftands as the fupporter and afiffant of his flave. The refpon- 
fitility, therefore, for an offence by mifadventure, committed by a 
flave, refts upon his Aé:/2, namely, his mafter:—but not for an of- 
fence committed upon property, the 44:/as not bearing any part of 
the refponfibility for offences of that defcription. 

OnjsectTion.—If the mafter be the 4ki/a, it would follow that no 
option fhould be allowed to him between putting away the flave and 
paying the redemptionary atonement for him ;—in the fame manner as 
holds with refpeét to all other Adi/as. 

Repiy.—An option has been ordained, in this inftance, as an al- 
leviation to the mafter, left the matter might prove effentially injurious 
tohim. This alleviation, in fact, is requifite in both inftances; the 
only difference being that, in the cafe of other Aéi/as, it 13 effected by 
dividing the refponfibility among the whole ;—whcereas, in the pre- 
fent inftance, it is effected by giving the mafter an option of making 
over the flave, or paying the redemption; for he is only awe, and the 
option isa kind of alleviation to him. The making over the flave is 
indeed what is originally required, (according to the Rawdyet Sahbeeb ;) 

but 


Cap. IV. F J N E S. 


but the mafter 1s thus at liberty to redeem his flave by paying the re- 
demptionary atonement ;—whence it is that he ftands acquitted of all 
claim, and that nothing whatever is required of him, in cafe of the 
flave dying before he has made hfs option, as above ; becaufe the flave 
was the fubjeét due, which here no longer remains. It is otherwife 
in the cafe of an offender dying who is a freeman; for in this inftance 
the fine is ftill due from his Aks/as, as the difcharge of the thing in- 
curred [the fine] is in no refpect connected with the per/on of the free- 
man, the fubjedt, in this inftance, not beiug fuch as to conftitute a 
means of payment. 


Uron the mafler of an offending flave making him over to the 
avengers of the ottence, they become proprietors of the flave.—It, on 
the other hand, he preter paying the redemption, the fae of the of- 
fence is therein included. Whether, moreover, he chufe to make 
over the flave, or to redeem him, the fame becomes binding upon 
him on the inftant :—the making over of the flave is fo, becaufe a 
delay in the cafe of an article exiftent and prefent on the {pot can 
aniwer no end, delay being ordained by the Law for the purpofe of 
preparation, which is not required in the cafe of a thing already pre- 
pared ;—and the payment of the ranfom is likewile fo, becaufe it is a 
fubftitute for the flave, and is therefore fubje& to the fame rule with 
the flave himfelf. Whether, alfo, he chute to make over the flave, 
or to redeem him, the avengers of the offence arc not at liberty to re- 
fule either of thefe;—not the firff, becaufe it is their right; and 
therefore, upon the flave being relinquifhed to them, their power of 
claim ceafes ;—nor the /econd, becaufe they are only entitled to a con- 
fideration for the offence, which being paid, the flave remains with 
his matter. 


Iv the flave happen to die before the mafter has made his option, 


as above, the right of the avenger of offence is annulled, as the fub- 
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the contrary, he die after the mafter had adopted the option of re- 
deeming him, he [the mafter] is not acquitted by that circumftance; 
but it is fill incumbent on him to pay the redemptionary atonement, 
becaufe, upon his chufing to pay tlyt in preference, the right of the 


avenger of offence is transferred from the perfon of the flave to dis 
[the mafter’s} perfon. 


Ir a mafter pay a redemption for his offending flave, and the flave 
afterwards commit another offence, the fecond offence is fubject to the 
fame rules with the firft; becaufe, upon being cleared fram his firft 


offence, he ftands in the fame predicament as if he never had offended 
before. 


Ir a flave commit two offences, the mafter muft be defired to 
make him over to the two avengers of offence, in order that they 
may fhare him between them according to their refpective claims 
from offence; becaufe the attachment of the firf offence to his per- 
fon does not prevent the /écond offence from fo attaching; for as the 
mafter's right in the flave did not prevent it in the fr/ inftance, that 
of the firft avenger cannot prevent it in the fecond, a fortiori; (and 
the fame rule alfo obtains where a flave commits more than two of- 
fences. )—If, therefore, a flave kill one man, and put out the eye of 
another, he is made over between the heir of the perfon flain, and 
the perfon deprived of the eye, in three portions, the fine for an eye 
being one half of the fine for the perfon. The fame rule alfo obtains 
with refpect to wounds ;—that is, if a flave wound feveral perfons, 
he is made over, and divided among them, according to the injury 
each may have fuftained. 


WuHere a flave commits a number of different offences, the mafter 

18 at liberty to fatisfy {ome of the plaintiffs by paying a redemptionary 
atonement, and others by making over a proportionable part of the 
flave; forthe rights of all are different, becaufe of the difference in 
the 
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the grounds of them, namely, the offences, that committed upon each 
in particular being. diftinct and feparate from thofe committed upon all 
the others;—whence it is lawful for the mafter to adopt a mode of 
fettlement with one different from what he purfues with refpect to 
another. It is otherwife where a flave kills one perfon, having two 
heirs;—for in this cafe it is not lawful for the mafter to pay a redemp- 
tion to the one heir, and make ovor a proportionable part of the flave 
to the other, as the rights of both are one and the fame in this in- 
{tance, the offence being ome;—-whence it is not lawful to make a 
diftinction in the atonements for the one offence, by giving a redemp- 
tion to the one, and making over a part of the flave to the other. 


Ir a mafter emancipate his flave who has committed an offence, 
of which he [the mafter] is at that time ignorant, he is refponfible 
for whichever is the {malleft of the two, the value of the flave, or 
the fine for the offence. If, on the contrary, he emancipate him, 
knowing the offence, he is re‘pontible for the complete fine, to what- 
ever amount. The reafon of this is that, in the former inftance, the 
matter, in emancipating the flave, oppofes the right of the avenger of 
offence, (namely, the making over of the flave to him,) as the fub- 
ject to be made over no longer remains; and is therefore refponfible : 
but he is fo only for the leaft fum, between the value of the flave and 
the fine; becaufe, being ignorant of the offence at the time of eman- 
cipation, he cannot be accounted to aét under an option, of making 
over the flave, or paying the ranfom for him, fince he could not pof- 
Gbly make an option unlefs he were aware of the offence. In the 
latter inftance, on the contrary, he is accounted to have adopted the 
option of paying the redemption; becaufe the manumiffion of the 
flave prevents the making of him over; and upon his proceeding to 
emancipate him, at the fame time that he is aware of his offence, it 
becomes evident that he has adopted the payment of a redeinptionary 
atonement. What is obferved with refpc& to thefe two inftances ap- 
plies equally to the cafes of a matter /e/iing his offending flave, or 
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giving him away, or making him a Modabbir, or (if a female) an 
Am-Walid;—all thefe aéts being preventive of making the flave over, 
as they annul the matfter’s right of property. It is otherwife, indeed, 
in a cafe of acknowledgment ;—(that is, where the mafter in whofe 
hands the offending flave is acknowledges [declares] him to be the 
flave of another ;)—for the acknowledgment does not invalidate the 
right of the avenger of the offence, fince in fuch cafe the perfon in 
whofe favour it is made will be required to make over the flave. This 
as according to the Afub/oot.—(Koorokhee maintains that acknowledg- 
ment is connected with fale; becaufe the offending flave is the pro- 
perty of the acknowledger in appearance, and the perfon in whofe 
favour it is made is entitled to him folely in virtue thereof, in the 
fame manner as if the mafter were to deelare his having /odd the flave 
to this perfon.)—It 1s proper, alfo, to remark, that as the opinion de- 
livered in the Alad/oot upon this fubject is mentioned without any re- 
ftriction, the rule comprehends al] offences whatever, whether aftect- 
ing life, or otherwile ; becaufe fie is equally incurred in all inftances. 
It is alfo to be obferved, that what has been faid of fale (as being fimi- 
lar to emancipation, in the cafe in queftion) applies equally to fale un- 
der a condition of option on the part of the feller; as the feller’s right 
of property is extinguifhed by this, as well as by an aaconditional fale. 
It is otherwife where an option is referved to the feller; or where he 
merely expofes the flave to fale; for in neither of thefe cafes is his 
right of property extinguithed, 


IF a mafter fell his lave, being an offender, by an invalid fale, _ 
is not accounted to have adopted the mode of redemption until fuch 
time ac he deliver the flave to the purchafer ; for, in a cafe of invalid 
falc, the feller’s right of property is not extinguifhed until the article 
fold be aétually delivered over to the purchafer. It is otherwife where 
a matter conftitutes his offending flave a Moéatib, by an invalid con- 
tract; (as where, for inftance, a Muffulman matter does fo, in con- 
fideration of wine or pork ;)—becaufe, in fuch cafe, the mafter is ac- 

| counted 
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counted to have adopted the mode of redemption; for as, in a cafe of 
Kitdbat, a title to freedom is eftablifhed before the payment of the 
ranfom, [the confideration of Kitdbat,| the mafter is therefore ac- 
counted to have adopted the mode of redemption immediately upon 
concluding fuch contract. 


Ir a matter fell his offending flave to the offended perfon, he is 
accounted to have adopted the mode of redemption ®. It is otherwife 
where he transfers the flave mm gift to the offended perfon; becaufe 
this perfon is entitled to take the flave without any recompence ; and 
this mode of transfer is eftablifhed in a cafe of gift, although not in a 
cafe of fale. The mafter is therefore accounted to have adopted the 
mode of redemption in one cafe, but not in the other. 


Ir the offended perfon emancipate the offending flave, on behalf 
of his mafter, by his [the mafter’s] defire, the cafe is fubje& to the 
fame rule as where the mafter emancipates the flave himfelf, the act of 
the perfon directed being referred to the director. 


Ir a mafter ftrike his offending flave, fo as to occafion a defect in 
him +, he is accounted to have adopted the mode of redemption, 
provided he were aware of the offence; for as, in occafioning fuch 
defeét, he prevents the making over of the flave with refpec to the 
part thus rendered defedtive, his making over the whole flave is 
thereby rendered impoffible. The fame rule alfo obtains, where a 
female offending flave is a virgin, and her mafter has carnal connexion 
with her, becaufe fhe thus fuftains a defect. It is otherwife where 
he merely contracts her in marriage to another perfon; for this, al- 


© That is, it is taken for granted that he prefers paying the full damage (and thus re- 
deeming the flave) to the alternative of making him over to the offended party ; and confe- 
quently, he ftill owes the redemption-money. 

+ Depriving him of a hand, for inftance. 
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though it occafiin a defe& in law, yet dods not render her perfoh 
fective; nor does it prevent ‘her being made over ; whence the mafter 
is not accounted to have adopted redemption in’ this inftance: It is 
alfo otherwife where a matter has connexion with his Siyeeba flave, 
being an offender ; for fhe does not fuftain any injury from fuch con- 
nexion. It is otherwife, alfo, where a mafter merely ufes the fer- 
vices of his offending flave; becaufe ufufruét is not particularly re- 
ftri€tced to right of property ;—whence it is that a condition of option 
[in a cafe of fale] is not annulled by a fervices [from a flave 
fuld under fuch condition.] 


Ir a matter let gut his offending flave to hire, or pawn him, he is 
not accounted to have adopted the mode of rcdemption, accerding to 
the Zahir Rawiiyet. In the fame manner, he is not accounted to have 
adopted the mode of redemption if he permit him to trade, ‘notwith- 
ftanding his betng iu confequence involved in debt, becaufe fuch per- 
miffion does not prevent his making him over, nor does it occafion 
any defect in his perfon. In this laft cafe, however, the offended 
perfon may refule to accept the flave on his being tendered to him ; 
for as he is, in this inftance, involved.in debt, by his matter’ ‘$ per- 
miffion, de, therefore, is bound for his value. 


Ir a mafter offer to emancipate his flave on condition of his killing, 
fhooting at, or wounding a certain perfon, and the flave a& accord- 
ingly, he [the mafter] is 5 accounted to have adopted, from the firft, 
the mode of redemption. Ziffer is of a different opinion; becaufe 
neither the off.nce, nor the mafter’s knowledge of it, was eftablithed 
at the tune of making the. offer; and nothing bas appeared on the 
part of the matter, after the offence was committed, to manifeft his 
having adopted the mode of redemption ;—the cafe being fimilar to 
where a man fufpends the divorce of his wife, or the emancipation of 
his flave, upon a particular condition, and then fivears ** that he will 
* not divorce his wife, or emancipate hisflave;” -and afterwards the 

condition 
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condition aforefaid takes place, and the wife becomes, in canfequence, 
divorced, or the flave free,—-in which cafe, ftill the perfon is nat 
for{worn, fince nothing has proceeded from him, to eccafion divarce 
or emancipation, fubfequent to his vow. The arguments of our doc- 
ters upon this point aretwofold. First, the mafter has fufpended the 
manumiffion of his flave upon the condition of his committing a par- 
ticular offence; and as any thing fufpended upon a condition takes 
place on the condition being fulfilled, the cafe is therefore in effect 
the fame as if he had emancipated him after the offence.—Srconpry, 
the mafter has incited the flave to the commiffion of the offence, 
namely, the killing, fhooting, or wounding, in having caufed his 
freedom to depend thereupon ; and as the flave is naturally defirous of 
freedom, it is almoft certain that he will perform the condition. Such 
in{tigation, therefore, evinces that the mafter had adopted the mode 
of redemption from the firft. 


IF a flave wilfully cut off a perfon’s hand, and his mafter make him 
over to the offended perfon, either bya decree of the Kazce, or other- 
wife, and the perfon emancipate him, and afterwards die of the 
wound,—in this cafe the making over of the flave is a compofition in 
full for the offence;—in other words, the offence is remitted. It 
would be otherwife if the offended perfon had not emancipated the 
flave; for in this cafe, upon his dying, the flave would be reftored to 
his former mafter, and the heirs of the deceafed would then be defired 
either to put him to death or to pardon him. The reafon of this is, 
that upon the wound proving fatal, without the flave being emanci- 
pated, the compofition is made void ; for a compofition was accepted 
merely for this reafon, that the penalty was apparently to confift of 
property, retaliation not being inflicted upon a flave for the members 
of a free perfon: but upon the difmemberment proving fatal, it ap- 
pears that (a fine of] property was not incurred, but refa/‘ation. As, 
therefore, the compofition has taken place without any thing being 
oppofed to it, it is confequently null ; and retaliation is incurred of 

Vor. IV. Ece courfe. 
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courfe.—It is otherwife where the offended perfon emancipates the 
flave; becaufe his emancipating him evinces his defign to be a confir- 
mation of the compofition; and the compofition cannot be confirmed, 
unlefs it extend, not only to the offence itfelf, but alfo to every con- 
feqgucnce of it ;—whence it is that if the offended perfon were ex- 
prefsly to declare that he receives ‘* this flave in compofition for the 
‘¢ offence, and for every confequence which may arife from it,’’ and 
the mafter affent thereto, the compofition is confirmed.—In the cafe 
in queftion, moreover, the mafter is aflenting, becaufe, where he 
willingly makes over the flave as a compenfation for the difmember- 
ment, which is the /maller injury, it follows that he is willing to part 
with him asa compenfation for the /of/s of fe, which is the greater ine 
jury, @ fortiort.—Upon the offended perfon, therefore, emancipating 
the flave, the compofition implicated in the manumiffion is con- 
firmed ; and this being a fecond compofition entered into de novay 
the compofition accepted at the firft is null—Wvhere, on the contrary, 
he does not emancipate the flave, no fecond compofition exifts; but 
the firft compofition is void; and confequently, the flave is reftored 
tothe mafter; and the avengers of the offence are left at liberty either 
to put him to death, or to forgive him. It is mentioned in fome 
copies of the Yama Sagheer, that if a perfon wilfully cut off another’s 
“-~3. and then compound the matter with the di{membered perfon by 
making over to him his flave, —and the difmembered perfon emanci- 
pate the flave, and then die of the wound, the making over of the 
flave is confidered as a compofition in full for the offence ; whereas, if 
the difmembered perfon had not emancipated the flave, the heirs of 
the deceafed muft return the flave to his mafter, and are then defired 
either to put him [the mafter] to death,. or to forgive him. It is to 
be obferved, however, that a difficulty arifes concerning the deter- 
mination in this inftance; for it has been already faid, that ‘if a 
‘* perfon wilfully cut off the hand of another, and the wounded per- 
«« fon forgive the difmemberment, and afterwards die, retaliation is 
““ pot to be inflicted on the perfon who gave the wound;” whereas, 

un 
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in the inftance now under confideration, retaliation is declared to be 
incurred.—; To reconcile this apparent inconfiftency,] fome fay that 
the remifhion of retaliation, in a cafe of forgivencts, (as here alluded 
to,) proceeds upon a favourable conftruction of the naw ; and that 
what is mentioned in the pretent inftance (implying that the offender 
is ftill liable to retaliation) proceeds upon analogy ;—whence there is, 
in reality, no contradiction.—Others, again, fay that there is an ¢f- 
fential ditference between the cafes; for the forgivenets of the dif- 
memberment is valid and effeual in appearance, as the wounded 
perfon was entitled only to cut off the hand of the offender. The 
forgivenefs is therefore, in appearance, complete; and although, 
upon the wound proving fatal, the pardon becomes void in effec, yet 
it ftill continues in reality, (that is, upon the face of the matter ;) and 
its exiftence in this degree fuffices to prevent retaliation.—In a cafe of 
compofition, on the contrary, the compofition does not do away the 
offence, but is rather a means of confirming it, the offended [wound- 
ed] perfon having agreed to a compofition in property, and thus ac- 
cepted a confideration for the injury he has received ; and as the of- 
fence is not done away, and the confideration for it 1s returned, it 
follows that the compofition does not prevent retaliation being in- 
flicted. This is where the flave 1s #o¢ emancipated ;—for where he ss 
emancipated, the cafe is fubje& to the rules before flated. 


Ir a licenfed flave, involved in debt to the amount of one thoufand 
dirms, killa man, and his mafter afterwards emancipate him without 
knowing of the murder, he is liable to pay the valuc of the flave twice, 
once to the creditors, and once to the heirs of the flain; for he has 
invaded two different rights,—the right of the heirs, (which is, that 
the flave be made over to them,)—and the right of the creditors, 
{which is, that the flave be fold for payment of his debts ;)—and as 
he would be refponfible for the whole value, from invading either of 
thefe nghts where they occur feparately, he is in the fame manner re- 


fponfible for each where they occur jointly, 
; Ecce 2 OBJECTION, 
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OsjEcTION.—It would appear that the two rights cannot poffibly 
be united, fo that both fhould be fatisfied by means of the flave’s 
perfon ; for if the flave were made over to the heirs [the avengers of 
blood,}] he could not be fold on behalf of the creditors; and vice 
werfa. 

Repe.y.—The two rights may be united, in this way, that the 
flave be firft made over to the heirs, and then fold on behalf of the 
creditors. 

Oxsyection.—If the flave is to be fold on behalf of the creditors, 
where is the advantage in making him over to the heirs ? 

Rep.ty.—The advantage is, the eftablifhment of the right of the 
heirs to relcafe the flave upon payment of a redemptionary atone- 
ment. 

—As, moreover, the flave committed the offence at a time when he 
was occupied by debt, he is confequently made over under the fame 
predicament.—The mafter, therefore, is refponfible for both the rights, 
as having invaded both.—It is otherwife where a {tranger * kills, by mif- 
adventure, a flave of this defcription, (that is, mvolved in debt;) for 
in this cafe the ftranger owes merely the fingle value of the flave, 
which he muft pay to the mafter, who again delivers the fame over to 
the creditor; becaufe the ftrangeris @ prior: refponfible to the matter, 
the flave being his property ; and as the creditor's right (to a ¢ran/- 
Jer of the flave) is weak in comparifon with the mafer's right (to the 
property of him, ) it confequently cannot come in competition with it, 
the cafe being, in faé&t, the fame as if no other right were involved. 
But the creditor is afterwards entitled to take the value from the maf- 
ter, as this value is the worth of the flave, and the creditor’s right in 
the worth precedes the right of the mafter, it being incumbent on him 
[the matter] to fet up the flave to fale, for the diicharge of his debts. 
This (it is to be obferved) is where the flave is merely involved in 
debt, without having committed any offence; for if he had com< 


® Meaning, any perfon not concerned in the flave, a8 bis crediter, or To forth. 
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mitted an offence, and a ftranger flay him by mifadventure, the 
mafter muft in that cafe pay the value of him to the avengers of the 
offence, and alfo to the creditors; but the ftranger is only to pay the 
value tothe mafter, in the manner above mentioned. In the cafe of 
emancipation, on the contrary, the mafter owes twice the value to 
the parties; becaufe he has invaded the rights of both; and as the 
right of one has no preference over that of the other, an equal regard 
is paid to the rights of both, and the mafter confequently owes cach a 
compenfation. 


Ir a licenfed female flave, involved in debt, bring forth a child, 
fhe is liable to be fold, together with her child, for the difcharge of 
her debts ;—whereas, if fhe commit an oftence, the mafter is not re- 
quired to make over her child, as well as hericlf, to the avengers of 
the offence. The difference between thefe two cafes is that, in the 
former, as the debt, in the contemplation of the raw, is due from 
the perfon of the flave, (im this way, that the difcharge is to be ef- 
fected by means of her perfon,) debt 1s therefore her legal defcription ; 
and as every legal defcription appertaining to the perfon extends to the 
offspring of the perfon, the flave’s debts, therefore, extend to and af- 
fect her child ;—in the fame manner as where a man pawns his female 
flave, and the brings forth a child; in which cafe the child alfo is 


comprehended in the contract of pawn. It is otherwife in a cafe of 


offence; becaufe an offence committed by her requires that the be 
made over in compenfation for it; but as that is a matter which 
re{ts upon the mafter, not upon the flave, the ob/igation of transfer 
(being the legal defcription) applies to the mafter, not to the flave, 
fhe not encountering any thing except merely the effec of the transfer, 
which is a certain predicament, not the fega/ defcription, or, in other 
words, the ob/igation of transfer ;—and a certain predicament extends 
to the child, not a mere /egal de/criptron. 


Ir 
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Ir a perfon make a declaration concerning another, that ‘‘ he has 
‘¢ emancipated his flave,”’ and the flave fhould afterwards, by mifad- 
venture, kill a relation of that perfon, (as his fon, for instance,) he 
is not entitled to any thing on that account ; becaufe, in having de- 
clared the emancipation, he throws the liability to the fine upon the 
flave’s Afilas, and difcharges the mafter from it: and his mere affir- 


mation is not credited nor received as proof againft the Aki/as, unlefs 
it be fupported by evidence:—but if he produce evidence, the Aki/as 


are liable for the fine. 


Ir a mafter emancipate his flave, and the flave afterwards make an 
acknowledgment to a man, faying, ‘* I murdered your brother, by 
‘¢ mifadventure, whilft I was yet a flave,”’—and the man affert that 
he had committed the murder after having obtained his freedom, in this 
cafe the allegation of the /zve is credited, as he is a negator of refpon- 
fibility, becaufe he refers the murder to a time and fituation repugnant 
to refponfibility, and which is notorious :—notorious, as this fuppofes 
acafe in which his bondage was a matter of notoriety ; and repugnant 
to refponfibility, becaufe, during his bondage, it would have been 
incumbent on his mafter either to make him over in atonement for the 
offence, or torcleafe him by paying a redemption.—T he cafe is there- 
fore the fame as where a perfon, being an adult, fays ‘* I divorced my 
“¢ wife (or, fold my Aoufe, &c.) whilft I was yet an infant,”—or, 
being of found mind, fays ‘ I divorced, &c.”” whilftI was infane, 
(his infanity having been notorious ;)—for under fuch circumftances 
his affertion is to be credited, fo far as to eftablifh the inefficacy of the 
divorce, or the invalidity of the fale ;—and fo likewile, in the prefent 
inftance, the affertion of the flave is credited, fo far as to eftablith his 
exemption from refponfibility. : 


IF a perfon emancipate his female flave, and afterwards affert 
“* he had ftruck off her hand whilft the was yet a flave ;”’ and 
I fhe, 
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fhe, on the contrary, affirm that ‘* he did fo after the was free,” 
her allegation muft be credited. The fame rule alfo holds with re- 
{pect to every thing taken from a female flave by her mafter,—ex- 
cepting only her earnings *, and the enjoyment of her perfon,—for 
if her mafter were to fay, ** I took your earnings,” 
you—whil? you were my flave,” and fhe to reply, °f nay i—you 
‘6 did fo after I was free,”—fuill his allegation would be credited 


or * T enjoyed 


in either cafe, upen a favourable conftruction.—This is according to 
the two Elders. Mohammed alleges that the affertion of the female 
flave is to be credited only with refpect to fuch things, actually ex- 
iftent, as a mafter would be required to return or account for to her, 
according to all authorities ; (in other words, that where the matter 
acknowledges having taken any thing then extant in his hands, he ts 
directed to return or account for the fame, and that only;) and that; 
with refpect to any other matter, the affertion of the mafter muft be 
credited. The argument of the two £/ders is, that the mafter has 
made acknowledgment of a fact which occafions refponfibility, 
(namely, the cutting off of a hand, or the taking of property,) as 
having referred his act to a time which was not repugnant to refpon- 
fibility; (fora mafter cutting off the hand of his flave, or taking his 
property, is invariably refponfible, in the fame manner as a mafter 
who cuts off the hand of his pawned flave, or who takes property: from 
his flave involved in debt;) and after having made fuch acknowledg- 
ment, he pleads another circumftance to exempt him from refponfi- 
bility ;—whence his aflertion is not to be credited unlefs fupported by 
evidence ;—in the fame manner as where a man, wanting his nght 
eye, and baving ftruck out the right eye of another, alleges that 
‘¢ the other had ftruck out his right eye in retaliation,’ and the other 
denies this, afferting that ‘* he had ftruck out his eye at a time when 
‘¢ he was already deprived of his own eye, and therefore owes him a 


© The example refers to a. female flave, becaufe of the allufion to carzal 
The rules of it, however, equally apply to ma/e Daves in all others particulars. 
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“¢ mult for his eye,”——in which cafe his affertion 13 credited, and 
the former owes him a fine accordingly, as having acknowledged an 
act which induces refponfibility, (namely, the ftriking out of an eye,) 
without referring it to a time repugnant thereto; and after having 
thus acknowledged an occafion of refponfibility, he pleads an exemp- 
tion therefrom, which the other denies ; and the affertion of a ne- 
gator muft be credited ;—and fo likewife in the prefent inftance, the 
declaration of the female flave, who is the negator, muft be credited. 
It is otherwife with refpeét to the earnings of the flave, or the enjoy- 
ment of her perfon; becaufe, as a mafter is not liable to a fine of 
trefpafs for having carnal connexion with his flave, notwithftanding 
fhe be involved in debt, nor refponfible for taking her earnings under 
the fame circumftance,—he therefore, in thefe two cafes, refers the 
to a time which was notorioufly repugnant to refponfibility. 


Ir an whibited flave, or an infant, inftigate an infant to kill a man, 
the infant fo inftigated kill the man accordingly, the fine for the 
man's blood is due from the infant's ki/as ; becaufe he has actually 
killed the man; and the malice or error of an infant is one and the 
fame,—that is, a fine is incuered equally in either inftance, as has 
been already explained. A fine is therefore impofed on the infant’s 
MAkidas; and nothing whatever is incurred by thofe who dire@ed him, 
(the iahibited flave, or infant,) as they are not liable to be taken to 
account for their wards, nothing being cognizable except what is 
noticed in the Law, which pays no regard to the words of {uch per- 
fons. The Akilas, moreover, having paid the fine, are not at liberty 
to reimburfe themfelves from the infant, either at prefent, or after 
he fhall have attained maturity ;—they may, however, require re- 
nmburfement from the flave fo direéting, when he fhall have obtained 
his freedom; for his words were uncognizable becaufe of the 
right of his mafter, mot becaufe of any defeét in his natural com- 
petency; and as, on his becoming free, the right of his mafter 
(which was the ebftacle) no longer remains, they are then entitled 
8 to 
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to take the fine from him. It is otherwife with an infant; for as his 
words were uncognizable becaufe of a defeét in his natural competency, 
he is therefore not liable to be fued for the fine, either at prefent, or 
after having attained maturity. 


Ir one inhibited flave inftigate another inhibited flave to killa 
man, and he kill him accordingly, it is incumbent on his matter 
either to make him over, or to pay his fine of redemption, without, 
at prefent, demanding any recompence from the inftigator: but he 1s 
at liberty, after the inftigator fhall have become free, to take from 
him the amount of whichever is the leaft,—the value of the flave he 
had made over, or the redemption he had paid for him. This pro- 
ceeds upon a fuppofition of the flave having killed the man by mifad- 
venture,—or, having killed him wilfully, being himfelf an infant, as 
the malice and error of an infant are the fame thing :—but where the 
flave who thus kills the man is an adu/t, and kills him wilfully, he 
incurs retaliation, a flave being liable to retaliation for a freeman. 


Ir a flave wilfully kill two freemen, and each of thofe leave two 
heirs, and one heir of each pardon the offence, the maftsr has it at his 
option either to make over a moiety of the flave to the two heirs who 
have not pardoned it, or to pay them one thoufand arms as a redemp- 
tion for the fame; becaufe, upon one of each two heirs granting a 
pardon, retaliation is remitted, and the remaining heirs are only en- 
titled to property ; and as the fhares of the pardoning heirs amount to 
one half, that half is remitted, and the other half remains due. 


Ir, on the contrary, a flave kill two freemen, one wilfully,. and 
the other by mifadventure, and each leave two heirs, and one of the 
heirs of the perfon flain wilfully pardon the offence, and the mafter 
prefer paying a redemption, he mutt pay fifteen thoufand drm,— 
five thoufand to the heir of the perfon wilfully flain who had not 
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among granted a pardon, and ten thoufand to the two heirs of the perfon 
the rt meis 


ing | flain by mifadventure ;—for upon one of the heirs of the perfon flain 
eo wilfully pardoning the offence, retaliation is remitted, and his fellow~ 
his owner's heir remains entitled toa fine; and therefore the two heirs of the 
difcretion. j ; 
perfon flain by mifadventure have a right to a complete fine, namely, 
ten thoufand dirms, and the heir of the perfon wilfully flain, who 
had not granted a pardon, has a right to a morety of the complete fine, 
namely, five thoufand dirms. If, on the other hand, the matter pre- 
fer making over the flave, he is to be divided among the heirs in three 
portions, two going to the heirs of the perfon flain by mifadventure, 
and one to the unforgiving heir of the perfon flain wiltully.—This is 
according to Haneefa. ‘The two difciples, on the contrary, maintain 
that the flave is divided among the heirs in fowr parts, three fourths 
going to the heirs of the perfon flain by mutadventure, and one fourth 
to the unforgiving heir of the perfon flain wilfully. The divifion, 
therefore, according to them, is to be determined by the litigation ; 
in other words, in the degree in which the right of any of the parties 
attaches without litigation from the others, he receives a proportion ; 
and in the degree in which the litigation obtains, the divifion is made 
equally. Now, in the cafe here confidered, one moiety of the flave 
is referved to the two heirs of the perfon flain by mifadventure, with- 
out litigation on the part of any other perfon, and gocs to them ac- 
cordingly; but with refpect to the offer moiety, there isa litigation 
between the two heirs of the perfon flain by mifadventure, and the 
unforgiving heir of the perfon flain wilfully; and therefore it is di- 
vided equally between the one hcir on the one part, and the two heirs 
on the other part. The argument of the twor difciples, in fupport 
of this determination, is that the right of the two heirs of the perfon 
flain wilfully is connected with the whole of the flave’s perfon: but 
upon one of them granting a pardon, his right becomes extinét, and 
of courfc a moiety of the flave is difengaged, and the right of the two 
heirs of the perfon flain by mifadventure attaches to it, without liti- 
gation, whence it goes to them; and there then remains the other 


moiety, 
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moiety, with which is connected the right of the two heirs of thre 
perfon flan by mifadventure, and alfo of the unforgiving heir of the 
perfon flain wilfully ;—and as this is equally divided among them, 
the two former, therefore, gct one half of fuch moiety, and the lat- 
ter the other half; and thus, of the whole, three fourths go to the 
two heirs of the perfon flain by mifadventure, and one fourth to the 
unforgiving heir of the perfon flain wilfully; as above ftated. Ac- 
cording to Haneefa, on the contrary, the flave is divided among the 
heirs (as above ftated) in three portions, by the rule of fractional 
arithmetic *; becaufe of their right being equally connected with the 
flave’s perfon +;—in the fame manner as where a perfon dics infol- 
vent;—in which cafe his eftate is divided among his creditors by the 
tule of fra€tions.. 


Tra flave held in partnerfhip by two perfons murder a man whofe 
heirs are thofe two partners, and one of them pardon him, retaliation 
is remitted, and the blood of the flain is of no account, according to 
Hanecfa.— The two difciples maintain that in this cafe the partner who 
grants the pardon muft make over a portion of his fhare (namely, a 
quarter) to the other partner, or elfe muft pay him a fourth of the 
complete fine of blood, as a redemptionary atonement.—The reatons 
they allege are, that a mafter is entitled to exccute retaliation upon his 


® Arab. Zirb-wa-awl ; literally, © multiplication 


+ The tranflator here omits the proce/s, which has no place in the Arabic verfion, and in 

teaches a moft circuitous mode of practice for folving a very plain queftion. As, how- 
ever, it is fomewhat curious, he conceives it advifeable not entircly to omit it.—“ Now, 
‘* the right of the heirs of the two perfons flain by mifadventure is ten thoufand dirms, and 
“ that of the unforgiving heir of the perfon flain wilfully is five thoufand.—«The propofition, 
therefore, contains a whole and an balf.——Hence we muft take for the denominator 
« the fmalleft number which admits of fubdivifion, namely, twe, by which the fractional 
* number (being multiplied] is refolved into three [integral parts ; J—and thx two heirs by 
«% mifadventure take in the proportion of the whole, namely, fwe parts; and the unfor- 
“ giving heir takes in the propostion of the half, namely, ene part.” 
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flave; for a mafter’s property in his flave does not oppofe his right to 
retaliation, the flave, with refpeét to his blood, remaining in the ori- 
ginal {tate of MAN, namely, freedom.—Now, retaliation being in- 
curred on behalf of both mafters, an half of it is therefore, in an in- 
definite manner, incurred on behalf of each of the two; and the 
moicty of the half of each, refpectively, 13 of courfe involved in the 
other’s half. But upon one of them granting a pardon, the other’s 
right to retaliation is annihilated, and he then becomes entitled to pro- 
perty, indefinitely, in the fame manner as he had been before en- 
titled to indefinite retaliation; and one Aa/f of his right, therefore, 
(which is a fourth of the whole,) is converted into property, with 
refpect to his fhare; and then becomes extinzuifhed i foto, (in other 
words, fails even with refpect to the exchange for retaliation, namely, 
property,) as a mafter cannot be a claimant of debt againft his flave; 
and the other half of the right (which is likewife a fourth of the 
whole) is converted into property, with refpect to the fhare of the 
other partner, who granted the pardon, and confequently does not drop, 
but he is defired either to make over a moiety of his fhare (namely, 
a fourth of the flave) to his copartner, or to pay a redemption to the 
amount of a fourth of the fine of blood in lieu thereof.—The ar- 
cument of Haneefa is that, as retaliation is due on behalf of both 
mafters indifcriminately, it therefore bears the conftruction of being 
due on behalf of each in particular, with refpect either to the whole of 
the flave, or the 4a/f of him,—in this way, that the right of each, 
(namely, an half) is conne&ted with his own particular fhare,—or, 
in this way, that the right of each is connected with the other’s fhare, 
—or, in this way; that a moiety of the right of each is connected 
with his own particular fhare, and a moiety with the thare of his 
partner, indefinitely and without difcrimination; and on none of thefe 
fuppofitions is there any obftacle to retaliation, as all the parts of a 
flave are alike with refpect to retaliation, no one of them in regard to 
it being lefs than another.—Upon the right, therefore, of one of the 
mafters being converted into property by the other granting a pardon, 

there 
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there is a poffibility of the whole of his right being due to him, con- 
fidering his whole right as conneéted with his partner's fhare ; and it 
is alfo poffible that the whole of his right is extinét, confidering his 
whole right as connected merely with his own fhare ; and it is likewife 
poffible that an half of his right is due to him, confidering one half of 
his right to be conneéted with his own fhare, and another half with 
the fhare of his partner, indefinitely ;—and hence there 1s a doubt with 
refpect to the obligation on the other partner: and any circumftance 
of doubt, in a matter of property, prevents the eftablifhment of a 
claim. 


SECTION. 


Ir a perfon kill a flave by mifadventure, he is refponfible for the 
value of fuch flave, provided it do not exceed ten thoufand dirms ; but 
if it amount to ten thoufand dirms or above, he is direéted to pay ten 
thoufand dirms excepting ten, (that is, nine thoufand nine hundred 
and ninety ;) and where, on the other hand, the value of a female 
flave (fuppofing the one killed to be fuch) equals or exceeds the fine 
for her blood, the perfon who killed her is direéted to pay five thou- 
fand dirms excepting ten.—This is according to Haneefa and Mobam- 
med. boo Yoofaf and Shafei maintain, that the perfon who kills the 
flave is refponfible for the value to whatever amount ; becaufe the re- 
fponfibility is in confideration of the worth not of the d/ood; (whence 
it is that it holds on behalf of-the flave’s mafer, who is proprietor 
only with regard to the worth, not with regard'to the diood, with re- 
{peé& to which a flave is in his natural ftate of freedom ;) for if it were 
in confideration of the blood, it would neceffarily follow that the flave 
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would be the proprietor of the atonement, not the ma/fer.—Thus, 
for inftance, if a flave, having been fold, be killed in the hands of 
the feller before the purchafer obtains poflefion, the contraét of fale 
fill continues in force; which evinces that the refponfibility is a re- 
turn or compenfation for the worth; for otherwife the contract would 
not continue, the continuance of that being becaufe of the continu- 
ance of the value, whether the original property remain, or only the 
return for it; and notwithf{tanding the original property, in fuch ins 
{tance, no longer remain, yet ftill the return for it does fo, whence 
the fale continues, in conlideration of the continuance of the return 
for the article fold, namely, the value thereof ;— whereas, if the re- 
fponfibility were in confidcration of the blood, the contraé of fale 
would be entircly diflolved, fince on this fuppofition the value of the 
article fold does not remain in any fhape whatever. The flave in. 
queftion, therefore, where his value equals or exceeds the amount of 
the fine for his blood, is confidered in the fame light as one whofe 
value falls fhort of the fine*;—or as an u#/urped flave, who, if he 
perith in the ufurper’s hands, muft be accounted for at the rate of his 
full valuc, whatever that may be. The arguments of Hanee/a.upon 
this point are twofold.—Firstr, the word of Gop has impofed the 
fine for erroneous bloodfhed unreftridtively, (that is, in a way which 
comprehends [Mujfuéman] flaves, as well.as freemen ;) for the text of 
the Koran fays, ‘* WHOSOEVER KILLETH A BELIEVER BY MIS- 
‘< TAKE, the penalty of it /ball be THE FREEING OF A BELIEVER, 
‘Ss AND A FINE, to be paid To THE HEIRS, OF THE, DECEASED. — 
A fine, therefore, is due; and as the fine is a confideration’for the 
blood, which never exceeds ten thoufand dirms, that {um only is due, 
in the fame manner as holds in the cafe of a freeman.—SEcoNnDLY, in 
the flave two different qualities are faid to exift;—one, the quality of 
bumanity, underftood in a being endowed with underftanding, reflec- 
ly apprehenfion, and memory ; and another, the quality of 


© That isto fay, his value muft be paid by the murderer. | 
underftood: 
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underftood in a fubject fit for the ufe and purpofes of the individual.— 


Ina flave, therefore, there are two modes or characters, the character 
of humanity, and the character of worth*. Now, the former of thefe 
is fuperior to the latter ; and it is a rule that where two characters or 
modes occur together, difagreeing in their laws, regard muft be paid 
to the fuperior character, not to the iferior. Here, moreover, it is 
impoflible to pay attention to doth characters; for the character of bw- 
manity requires that the refponfibility be fixed to the amount of the 
fine of blood, whereas the character of worth requires that it extend 
to the whole value of the flave, to whatever amount ;—and regard 
mutt be paid to the character of Aumanity in preference, as that is the 
{fuperior, With refpeét to the cafe of ufurpation, adduced by doo 
Yoofaf and Shafei, it is of no weight ; becaufe the refponfibility, im 
that inftance, is in confideration of worth only, ufurpation holding 
only with refpect to property. With refpc@, morcover, to what 
they fay concerning fale, that ‘* the contract of fale fill continues, 
‘“ becaufe of the continuance of the return for the article fold, namely, 
“* the va/ue thereof,”’"—it is not admitted; for as a contract of fale 
endures even where the lave, who is the fubject of it, 1s wv/fudly 
murdered in the hands of the feller, and before the purchafer has ob- 
tained poffeffion of him, notwithftanding retaliation be not a return 
for worth,—fo likewife ina cafe of fine. With reipe& toa flave whofe 
value is fhort of the fine, there likewife the recompence for MAN 1s 
due; namely, the fine. As, however, the amount of the fine was 
not fixed by the tawt, it is therefore, in this inftance, eftimated by 


* Arab. Malecat.—We have no word in our language precifely correfponding with i 
The tranflator (to avoid a paraphrafis) generally expreffes it by the term worth.—It 1s de- 
rived from A4Zd! (property,} and fignifies the quality of being (or conftituting) property; and, 
te underftand this paflage, that fenfe muft be annexed to it. 

+ The amount of fines is not fixed by the Koran, but by the Senna.—The reafon of 
the diftinétion here is, that if it had been determined by the Konan, it would bt confidered 
as abjelute, and therefore not to be fwerved from in any inflance, 
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the valuc: for here it is poffible to afcertain the deficiency between 
the recompence for the flave and the recompence for a freeman by re- 
verting to the value, which is fhort of the fine; and regard is paid: 
to that accordingly. It is otherwife where the value of the flave ex- 

ceeds the fine; for it is here impoffible to. afcertain the deficiency with. 
regard to the value, as that exceeds the value of a freeman, namely,. 
the fine, which fixes the value of a freeman at ten thoufand drms. 
(The fine for a flave is eftablifhed at a rate /bor? of the fine for a free- 
man, in order to evince the inferiority of his rank; and the differ. 
ence is fixed at ten dirms, on the authority of 4bdoola Ibn Abbas.) 


For the hand of a flave half his value is incurred, provided that 

do not exceed four thoufand nine hundred and ninety-five dirms ; the- 

1 man being equivalent to half his perfon. In fhort, the va- 

lue, with refpect toa flave, is the fame as the fie with refpect toa 

freeman ; and therefore, in all cafes where a fine is due for a freeman, 

the value is due for a flave; where an half fine is due on account of 

the one, an half of the value is due on account of.the other; and fo 

forth ;—-becaufe the value of a flave is fimilar to the fine for a freeman,, 
as being (like that) a recompence for his blood. 


Ir a perfon wilfully ftrike off the hand of a flave, and the flave’s 
matter afterwards emancipate him, and he then die in confequence of 
the maiming, in that cafe, provided the freedman have other heirs. 
befides his mafter, retaliation is not incurred by the offender ;— 
whereas, if he have no other heirs, it muft be inflicted. This is ac- 
cording to Haneefa-and.Aboo Yoofaf. Mohammed maintains that reta- 
lation is not incurred in either cafe ;. but that a mul@ for the hand is. 
due from the maimer, together with any deficiency occafioned, by: 
the maiming, in the value of the flave, between the time of difmem- 
berment and emancipation, —and the reft of his value is altogether re-- 
mitted.. Thus, for inftance, if the value of the flave, at the time 

of. 
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of difmemberment be one hundred dims ; in this cafe one half of ais 
value [fifty dirms] is incurred by the difmemberment, and then, if, 
at the time of his emancipation, his value have diminifhed to the 
amount of ten dirms, thofe ten are alfo incurred; and thus tixty dirms 
are due, and forty are remitted. Retaliation is not incurred on the 
former {uppotition, [that is, fuppofing the freedman to Icave other 
heirs befides his matter,] according to all the do@tors; becaufe it is in 
this cafe uncertain who is the claimant of right; (for retaliation is incur- 
red on the occurrence of the death, that being at the fame time referable 
to the wound; and therefore, if regard be paid only to the time of the 
wound, the maffer is the claimant; or if, on the other hand, regard be paid 
to the time of the death, the deirs are the claimants ;) and fuch being the 
cafe, it is impoffible to exact retaliation, which therefore utterly ceafes, 
—infomuch that if both parties [the mafter and the heirs] were to 
unite in claiming retaliation, ftill it is not to be inflicted, as their co- 
alition does not difpel the doubt, the right of the mafter having ex- 
ifted at the time of the wouid, not at the time of the death, and that 
of the heirs (on the contrary) at the time of the death, not at the 
time of the wound.—The reafons alleged by Mohammed why retaliation 
is not to be inflicted in the inftance in which he differs from the two 
Elders, (that is, where the flave leaves no other heirs than his matfter,) 
are twofold.—F rst, the grounds of authority for exacting retaliation 
are here various; for, looking to the time of the wound, the ground 
is, the mafter’s right of property in his flave ; whereas, looking to 
the time of the death, it is, the W:/a of manumiffion * ; and a diver- 
fity in the grounds is the fame as a difference in the claimants, in all 
matters where caution is neceflary, fuch as punifhment or retaliation, 
or as where, for inftance, a man fays to the owner of a female flave, 
‘© You have fold me this flave for fo much,” and the other replies, 
‘© No! I have contracted her to you in marriage,"”"—in which cafe it 


© Which entitles the emancipator 9 fcek fatisfaction for the death of his freedman. 
(See Vol. IIL. p. 436.) 
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isnot lawful for the man to have conneétion with the flave, as the 
grounds of her claim are different, fince, looking to fale, it is right 
of propeity, and looking to marriage, it is the congubral right.— 
SrconpDLy ; the emancipation precludes the confequence*; and _be- 
cautc of the confequence being thus precluded, the wound remains in- 
dependent of its contequence, and the confequence occurs independent 
of the wound, the cafe being the fame [on the flave’s afterwards dy- 
ing] as if he had perifhed by the vifitation of heaven ;—whence retali- 
ation is prevented.— The arguments of the two E/grs are that al- 
though the two grounds of claim be contrary, yet the mafter has an 
indifputed authority to exact retaliation, that appertaining to him in 
every view ; and the Icgal effect of both grounds is moreover one and 
the fame, namely, retaliation ;—thus the claimant, (namely, the 
mafter,) the thing claimed, (namely, retaliation,) and the perfon 
upon whom the claim is made (namely, the offender) are known and 
afcertained ; and as the exacting of retaliation is therefore poflible in 
this inftance, it muft be decreed accordingly.—The difference in the 
grounds of claim, moreover, are not to be regarded in this inftance, 
as it does not occafion any difference in the legal effeé&.—It is otherwife 
an the firft fuppofition + ; for there the claimant is unknown.—It is 
alfo otherwife in the cafe of the female flave; becaufe there the legal 
eifcct differs according to the difference in the grounds of legality ; for 
the right of property is different from the right of marriage in point of 
legal effect, the legality of connexion eftablithed by a contract of 
marriage being a thing effential to and involved in it, whereas the 
fame legality eftablithed by a right of property is not an effentidl, but 
merely follows as a dependant. With refpect, alfo, to what is ad- 
vanced by MoSammed, that ‘* the emancipation precludes the confe- 


* Arab. Sirrdyet.—The definition of this term has been given before, (See p. 344.) 


The meaning of the phrafe here is, that the emancipation precludes the legal effect of the 
flave’s death taking place upon the offender. 


+ That is, fuppofing the freedman to have other heirs befides his emancipator. 
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** quence,” it may. be replied, that the emancipation precludes the 
confequence only becauie of its rendering the claimant doubtful and 
unknown. Now ¢dat holds only in a cafe of mufadventure, not ina 
cafe of malice. In other words, if a perfon cut off the hand of a flave 
by mifadventure, and the difmemberment prove fatal after manumil- 
fion, retaliation is not incurred, but a fine for the hand only, toge- 
ther with the diminution occafioned in the flave’s value by the maim- 
ing between that time and his emancipation, becaufe it is in this cafe 
uncertain who the claimant of the right is, a flave being incapable of 
pofleffine property ; and therefore, looking to the time of the wound, 
the mafie; is the claimant of the right ;—whereas, if the time of the 
death be regarded, the fave is the claimant, as he is then free ;—aud 
regarding, alfo, the time of the wound, the ve/we of the flave is in- 
curred; but regarding the time of the death, the fine of blood ts incur- 
red as he is then free. The claimant, and the thing claimed, are 
therefore both uncertain in this cafe ;—and as an ignorance concerning 
the c/armant alonc prevents the confequence, it follows that an igno- 
rance concerning both the claimant and the thing to be claimed pre- 
vents the confequence, a fortiori. Ina cafe of mafice, on the con- 
trary, the legal effect is retaliation ; and as a flave flands, with refpect 
to his blood, in the original ftate of Man, namely, freedom, he 1s 
therefore entitled to retaliation ; but this is to be exacted by his eman- 
cipator, as being the avenger of his blood; and as the freedman [in 
the inftance here fuppoted] leaves no other heirs befides his mafter, 
the claimant of the right, therefore, is known and afcertaincd.—It 
is to be obferved, that as, according to Mohammed, retaliation is pre- 
vented in both cafes, a fine is due for the hand, together with the 
diminution occationed in the value of the flave on account of the time 
clapfed between the wound and the emancipation, (as already men- 
tioned,) becauife the wound was given during the mafte:’s right of 
property ;—and nothing beyond thofe is allowed. According to the 
two E/ders, on the contrary, in the firft of thofe cafes only a fine 
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for the hand is due, together with the diminution occafioned in the 
value, as aforefaid. 


Iv a mafter fay to two of his flaves, ** one of you is free,” and a 
perfon then ftrike and wound both the flaves upon the head, and the 
matter afterwards {pecify the one whom he defigned to emancipate by 
the above {peech, ftill he is entitled to the recompence for the offence 
committed upon both; for he emancipated an wmfpecified flave; and 
the wounds have becn received by /pecific flaves; and as what is /pe- 
ciffe is one thing, and what is unfpecified is another, they are doth, 
therefore, his property, with refpect to the offence. If, on the 
other hand, a perfon were thus to flay the two flaves in queftion, he 
incurs a fine for the one emancipated *, (payable to his heirs, if he 
leave heirs, or otherwife to the mafter,) and the value of him who 
was to have remained in bondage, payable to the mafter,—provided 
that the murderer be one perfon, and have flain the two ¢ogether, 
(not fuccefively,) and that the value of both be equal+. If, on the 
contrary, the two flaves be murdered by the one perfon /uccefively, 
(that is, one after the other,) he incurs the value of the one frf flain, 
payable to the mafter, anda fine for the other, payable to his heirs; 
becaufe, by one of them being flain, the emancipation is, of neceffity, 
determined to the other. If, on the other hand, the two be flain by 
the one perfon fogether, and they be of different value, the murderer 
incurs a moiety of the value of each, refpectively, together with a 
fine for a freeman ; becaufe he has, toa certainty, killed a freeman 
and a flave; and the murder of the one fubjects to a &ne, and of the 


® That is, the one to whom the mafter afterwards explains his indefinite emancipation 
to have applied. 


The reafons for this diftin&tion between a cafe of murder and of wounding are here 
ftated at large.— The tranilator, however, conceives himfelf juftified in omitting them, 
as they involve a long train of metaphyfical fubtleties of no ufe, and the fubftance of which 
are to be found under the head of Indifcriminate Manumiffen, (See Vol. I. p. 456.) 
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other to the value; and neither of them precedes the other. The 
murderer, therefore, in this inftance, owes one half of the value of 
each, together with an half of the fine for cach; for as, in confe- 
quence of the death of both, no fubjeét remains for the mafter’s ex- 
planation, the emancipation indifcriminately pronounced by him ap- 
plies in an indefinite manner to each. 


a perfon put out both the eyes of another’s flave, the owner 
has it in his option either to make over the flave to the offender, 
taking from him the value, or to retain the flave, without getting any 
thing for the defe&t thus occafioned in him. This is the doétrine of 
Hanecfa. The two difciples maintain that the mafter has it in his 
option either to keep the flave, taking a compenfation for the damage 
he has fuftained, or to give him to the offender, taking the whole of 
his value. Shafei, on the contrary, holds that the mafter is entitled 
to keep the flave, taking, at the fame time, his complcte value; for 
as the refponfibility 1s oppofed to what is d-ffroyed, not to what re- 
mains, (in the fame manner as in the cafe of a freeman,) this re- 
mainder, therefore, ftill continues the property of the mafter ;—as 
where, for inftance, a man ftrikes off one hand of a flave, and puts. 
out one of his eyes; in which cafe the offender incurs the whole value 
of the flave, who {till remains with his mafter ; and fo here likewife. 
(It is proper to obferve, in this place, that our doctors maintain that 
worth * exifts in the perfon; but regard is alfo paid to it with refpect 
to the members of the body, for otherwife any regard to it with re- 
{pect to the perfon (fo as to be confined to that alone) muft be nuga- 
tory, fince as the members of the body are held equivalent to pro- 
perty, for the fecurity of the body +, it follows that a regard to the 

worth, 


* Maleeat; it has been alrcady explained to fiznify the quality of being 
This whole pafflage is fomewhat enigmatical, and (to undérftand it properly) requires that 
a ftri@ attention be paid to the context.—Ie is altogether detached from the queftion in 
difpute. 

+ With a view to protect the body from the injuries it might otherwife be liable to, 1 
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worth, in the members, is of prior confideration. As, therefore, 
worth is regarded in the members of the body, .as well as in the per- 
fon, and, in the cafe in queftion, the perfon alfo is deftroyed in fome 
degree, (for onc of the bodily faculties has been totally deftroyed, ) 
and the refponfibility is (coniequently) to the amount of the complete 

value, it 1s requifite that the affender become proprietor of the body 
of the flave, in order that he may not be fubjected to injury, and that 
an equality may be eftablifhed. It is otherwife where a perfon puts 
out both the eycs of a freeman; becaufe a freeman does not poflefs 
the quality of worth *. It is alfo otherwife where a perfon puts out 
the eyes of a Madabbir ; -becaute a flave of that-defcription is incapable 
of pafling from the property of one perfon to that of another. It is 
likewife ditterent where a perfon ftrikes off one hand of aflave, and 
puts out onc of his eyes; for in this cafe no one faculty is completely 
deftroyed.) The argument of the two difciples is, that as the qua- 
lity of worth exifts in the flave, and as the fituation to which the flave 
is reduced admits of two-ditterent conftructions,—a deftruétion of the 
perfon +, or a deftruction of the members,—it 1s therefore requifite 
that the mafter have it at his option either to deliver over :the flave, 


and take the full value, on the former of thefe conftruétions; or, on 


the /atter conftruction, to keep the flave, and take a compenfation 
for the damage he has fuftained }; as in all other eafes of property ;— 
this being analogous to where a perfon tears another’s robe to pieces, 
in, which cafe the owner of the robe has:it at his option either to make 
over the robe and take the value, or to retain the robe and take a com- 
penfation for the damage. The argument of Haneefa is that, although 


its members, owing to the careleffnefs or incautioufne6 of others ;—for if the members were 


not held equivalent to property, (in other words, if no fine were impofed for injuries to 
them, )} the body (of which the members are a part) would not be effeGually protected. 


* Inother words, “ does not paffcfs the capacity of being 


+ Becaufe a complete deftruction of one of the faculties is accounted a beeen of 
the whels sian. | 


} Literally, “ and sake the difference eccafiened in his 


worth 


F IN E S. 


worth be regarded both in the perfon and in the members of the body, 
{till the character of HUMANITY alfo exifts in the perfon and members 
of a flave, and has not been totally extinguifhed by his bondage. 
Now, it is to be obferved that one of the rules of HUMANITY is, that 
the penalty incurred by an offence be mot divided between the perfon 
and the member deftroyed, but oppofed to the latter alone; and (con- 
fequently) that the property of the body * be not transferred, (as 
where, for inftance, a perfon puts out both the eyes of a freeman ;) 
and that therefore the matter is to take the whole value in compenfa- 
tion for the thing deftroyed, the Body remaining as it was ;—and, 
on the contrary, oné of the rules of worth is, that the compenfation 
for an offence be divided between the whole perion and the particular 
member deftroyed ; and that thercfore the matter is to take the defect 
occaftoned in the value, as a fatisfaction for the member deftroyed, 
at the fame time keeping the body [7u/fa] as before. We therefore 
(fays Haneefa) pay attention to both thefe characters; and accord- 
ingly, looking to the character of HUMANITY, we determine that the 
compenfation is sof divided (as above, )—for if we were to fay that 
the mafter is to take the difterence occafioned in the value, and retain 
the body ( fuf/é,} it would induce a total negleé&t of the character of 
HUMANITY, and would caufe the character of worth alone to be re- 
garded, (as is determined by the two difciples ;)—and looking, on the 
other hand, to the character of worth, we determine that the matter 
is not at hberty to take the whole of the value, and alfo retain the 
perfon of the flave, (as is determined by S4afe7,) for m this cafe a re- 
gard 1s par to HUMANITY alone, and the regard to worth ts altogsther 
loft. 


® Arab. Faffa.—Ic is defined, by the Arabian lexicographers, “ the figure of a 
meaning (perhaps) 2 man independant of his qualities or faculties ; and it therefore : 
toa mutilated as well as to a complete body,—whence the ule of it in this place. 
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SECTION. 


Of Orrences committed by MopaBBirs and AM-WaAtIps *. 


Ix a Modabbir or Am-Walid commit any offence, the matter is ac- 
countable for the leaft of the two, the value of the offender, or the 
fine for the offence. —T he ma/fler is thus accountable; becaufe it is re- 
corded of boo Abeeda that he once decreed the offence of a Modabbir 
to be accounted for by his mafter; and alfo, becaufe, as the matter, 
by having conftituted the offender a Modabbir or an Am-Walid, coun- 
teracts (as it were) the regulatian of making him [or her] over, the 
cafe is therefore, in effect, the fame as if he had fo done after the of- 
fence, and at a time when he was not aware of it.——He is alfo account- 
able for the leaft of the two, the value, or the fine, (as above,) be- 
caufe the avenger of the offence is not entitled to any thing beyond the 
FINE for it ; and the mafter, by having conftituted the offender a Mo- 
dabbir or Am-Walid, counteracts the regulations merely to the amount 
of the value, not with refpet to more than the value. 

OsjecTion.-The avenger of the offence not being entitled to 
any thing more than the fine, and the mafter (by having conftituted 
the offender a Modabbir or Am-Walid,) having counteraéted the regula- 
tion mercly to the amount of the value, it would follow that the matter 
fhould have it in his choice to give either the value or the fine, in the 
fame manner as, in the cafe of an abfolute flave, the mafter has it in 
his choice either to make over the flave, or to pay the redemption. 

Rep.y.—An optionin this inftance is attended with no manner 
of advantage, as the fine for an offence and the value of a flave are of 


* That is, by sumtransferable aves. 
the 
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the fame kind, and it is certain that the mafter will chufe that which 
is the {malleft.—It is otherwife in the cafe of an abfolute flave ; for as 
a flave is a {pecific article, and men frequently feel an attachment to 
fuch, it is therefore poffible that, im this inftance, the mafter might 
prefer paying the redemption, although that be more than the 
value of the flave; and hence there is an advantage in leaving him an 
option. 


THERE is no fine incurred for the numerous offences of a Modub- 

r, beyond one payment of his valuc, notwithftanding they be com- 
mitted in immediate fucceffion; becaufe the mafter, by having cre- 
ated his flave a Modabéir, has counteracted the regulation with refpect 
only to one individual flave; and alfo, becaufe paying the value is 
equivalent to giving up the flave; and as a mafter cannot make over his 
(lave more than once, fo in the fame manner he is not required to 
pay the value more than once.—When, therefore, a mafter pays the 
value of his Modabbir on account of feveral diftinét offences, the aven- 
gers of the offence are to divide it among them, each taking in propor- 
tion to his ‘refpective fhare.—It is to be obferved, however, that as 
regard muft be had to the value the Modadtir bore at the time of 
the offence, attention is therefore to be paid, on behalf of each claim- 
ant, to his value on the day in whjch the offence was committed on 
him, as it is on that day that the oppofition of the mafter operates.— 
Hence if a Modabbir killa perfon by mifadventure, at a time when his 
value is one thoufand dirms, and afterwards kill another by mifadven- 
ture, at atime when his value has increa(fed to fifteen hundred dirms, 
the heir of the frf flain perfon is not entitled to any proportion out of 
the excefs five hundred, but that goes entirely to the heir of the fecond 
flain perfon, and the two hare the remaining thoufand between them, 
according to their refpective rights.—-Now the right of the firft is to 
ten thoutand drms, and the right of the fecond to nine thousand five 
hundred dirms, (for he has received five hundred.) The whole right 
of both is therefore to be divided into thirty-nine equal lots, cach lot 
Vor. IV. Hohh correfponding 
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correfponding with five hundred dirms af the complete fine; and con- 
fequently the firft heir gets twenty lots, and the fecond nineteen. 


Ir a Mobabbir commit an offence*, and his owner pay the value 
of him to the avenger of the offence, by order of the magiftrate, and 
the fame Madabbir afterwards commit another offence, the owner is 
not accountable for any thing, becaufe, in before paying the value, 
he acted upon compulfion, in confequence of the magiftrate’s order. 

fecond avenger, however, is in this cafe entitled to fhare the 
value with the firft avenger. If, on the contrary, the owner have 
paid the value to the firft avenger without an ordér from the magi- 
ftrate, the fecond avenger has it in that cafe at his option either to re- 
quire a fine for the offence from the mafter, or to have recourfe to the 
firft avenger for his proportion of the value. Tis is according to 
Haneefa. The two difciples maintain that, in this laft inftance, the 
fecond avenger has no claim whatever on the mafter ; becaufe he [the 
matter] has already paid all that was incumbent on him to a proper 
claimant, as at that time no fecond offence had taken place. The ar- 
gument of Haneefa is that as the owner of the Modabb:ir has un- 
juftly given to the firft avenger what is the right of the fecond aven- 
ger, and as the firft avenger (on the other hand) has unjuftly taken 
the fame, the fecond avenger hashercfore an option, asabove. The 
ground of this is that the fecond offence is, in the eye of the Law, 
affociated with the firft in one fhape ; for the fecond avenger is mde 
to participate with the firft;—and the fecond offence is alfo, in the 
eye of the Law, a follower of the firft, in another thape ; for, with 
re{pect to the fecond avenger, regard is paid to the value of the Mo- 
dabbir at the time of the fecond offence. The fecond offence, there- 
tore, is confidered as aflociated with the firft, fo far as regards taking 
the compenfation either from the maiter or from the firft avenger, be- 


* Always meaning homicide by misadventure, this being the only offence which involves 
the Mlave’s value. 


caufe 
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caufe of each of them having difregarded the right of the fecond aven- 
ger, in order that a due attention may be paid to both points of view, 
—to the non-affociation, where the value has been given [to the firit 
avenger] by order of the magiftrate, and to the aflociation, where it 
has been given without his order ;—for it is not poffible that the {c- 
cond avenger fhould have it in his choice to take his compenfation from 
either party, except where the two offences had been perpetrated tu- 


gether. 


Tr a Modabbir commit a varicty of offences, and his owner then 
emancipate him, he [the owner] is not accountable for more than one 
payment of his value; becaufe he was fubjected to this refponfibility 
only in confequence of having conftituted the offender a Medabbir, an 
act @ prior: ; and his emancipating him, or otherwife, afterwards, is 
one andthe fame. (It is to be obferved that an Am-Wald is confidered 
in the fame light as a Modabbir, with refpe& to all thefe rules.) 


A Mopaszrr’s acknowledgment of an offence by mifadventure 1s 
not admitted, nor does it fubject the mafter to any penalty, whether he 
have emancipated him or otherwife; becaufe the penalty for any of- 
fence by mifadventure, committed by a flave, refts upon his mafter ; 
and the matter is a different perfon from the Modabbir; and therefore 
the acknowledgment of the latter, as tending td effect another than 
himfelf, is not valid. 
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CHAP. V. 


Of Offences committed upon ufurped Slaves, or Infants, 
during the Ufurpation. 


Tr a matter ftrike off the hand of his flave, and a perfon then ufurp 
fuch flave, and he die in the ufurper’s poffeffion in confequence of the 
difmemberment, the ufurper is accountable for the value he bore after 
he was maimed. If, on the contrary, a perfon ufurp a flave, and 
the flave’s mafter then ftrike off his hand whilft in the ufurper’s pof- 
feffion, and the flave die in confequence, the ufurper is not refpon- 
fible for any thing. The reafon of the diftinction here made is that 
ufurpation (as being in itfelf a caufe of property, where a compenta- 
tion is paid by the ufurper) precludes the confequence ; and therefore, 
upon the ufurpation taking place between the offence and its confe- 
quence, the letter is put out of @he queftion, (in the fame manner as 
where a fale intergencs between the offence and its confequence ;) 
whence the matter ftands upon fimilar ground as if, the perfon having 
ulurped the maimed flave, he [the flave] were afterwards to die by 
the vifitation of heaven ;—and accordingly, the value he bore when 
maimed isdue. In the fecond inftance, on the contrary, as nothing 
has occurred between the offence and its confequence, to preclude the 
latter, that is therefore immediately referred to the difmemberment 
committed by the mafter, and he is confidered the immediate de- 
ftroyer of the flave,—whence the cafe is as if he [the mafter]-had 
taken back the flave from the ufurper, (as having performed an act 

7 UPON 
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upon him, )—and the ufurper is confequently exempted from refpon 
fibility. | 


Ir an inhibited flave ufurp another inhibited flave, and fuch flave 
die in the ufurper’s hands, he [the ufurper] is refponfible, as an inhi- 
bited flave is liable to be profecuted for his a¢ts. 


Ir a perfon ufurp a Modabbir, and the Modabbir commit an of- 
fence whilft in the ufurper’s hands, and be afterwards reftored to his 
mafter, and then commit a fecond offence, in the mafter’s hands, the 
mafter is in that cafe accountable to the two avengers of offence for 
the Modabbir’s value, which is fhared equally between them ;—for it 
is out of the mafter’s power to makc over the offender, becaufe of his 
having conftituted him a Modabdir ; and he has therefore, by that act, 
annulled the right of the avengers: but as he has been guilty of this 
obftruction with refpect to one body only, he therefore is accountable 
for no more than one value. The value, moreover, 1s divided equally 
between the avengers, becaufe the cafe procceds on the fuppofition of 
both the offences inducing the fame penalty, and the Modubdir bearing 
the fame value at the time of each refpective offence. Upon the maf- 
ter, however, thus paying the value to the two avengers, he 1s to 
take one halfof the value from the uffrper, as having paid the fame 
on account of an offence perpetrated [by the Modagéi whilft] in his 
poffeffion ; and this he is to pay to the avenger of the firft offence ; 
after which he is again entitled to take the fame, a fecond time, trom 
the ufurper. This is according to the two Eiders. Mohammed! Mays 
that the mafter is to reftume one halt of the value from the ufurper, 
which he is to retain with himielf, (that is, he ts not to make it over: 
to the firft avenger ;) becaufe what he thus takes from the ufurper 1s 
in lieu of what he has paid to the firft avenger, and he ther fore 13 
not required to pay this alfo to him; for if fo, it fullows that the 
confideration and the return unitc in one perfon, which is unlawful ; 
and it alfo follows that the claim is repeated, as what the maftez takes 

from 
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from the ufurper is in lieu of what refts with the frf# avenger, not in 
lieu of what refts with the fecond; and therefore his paying the fame 
to the firft avenger a fecond time induces a reiteration of claim. The 
argument of the two Elders is, that the right of the firft avenger ex- 
tends to the whole value of the flave; for as, at the time of the firft 
offence, no other offence had taken place, there 1s therefore no pre- 
vention ® from the fecond offence, the only circumftance which could 
trench upon or leflen the firft avenger’s right. The matter, there- 
fore, being thus pofleffed of fomething in confideration of the flave, 
unoccupied by any other claim, the firft avenger is entitled to take it, 
in order to the completion of his right; and upon his fo doing, the 
matter 1s again to reimburfe himtelf for the fame from the ufurper, as 
the firft avenger took it from him on account of an offence committed 
by the Modubdir whilft in the ufurper’s hands. 


Ir, on the other hand, a Modadbdir firft commit an offence whilft 
in the pofleffion of his mafter, and then a perfon ufurp him, and he 
commit another otfence whilft in the pofieflion of the ulurper, the 
mafter is accountable to the two avengers of offence for his value, 
which they fhare equally between them ; and he is entitled to reim- 
burfe himtelf for half the value from the ufurper, for the reafons ex- 
plained in the preceding example. As, however, in this inftance, 
the mafter takes the half, as aforefaid, on account of the /econd of- 
fence committed in the ufurper’s hands, not on account of the firft 
offence, he is to make this over to the firft avenger, but cann@® reim- 
burfe himfelf from the ufurper a fecond time ;—and this according ta 
all authorities. The ground of diftinction between this and the pre- 
ceding cale (according to Mohammed) is that, in the former, if the 
mafter were to pay that half of the value, which he takes from the 
ufurper, to the firft avenger, it induces an union of the confideration 
and the return in one perfon, as has been already ftated ;—-whereas, 


® Arab. Mexchimat. The meaning is, preventing @ thing from taking its full off. 
I in 
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in the latter, this confequence is not induced; becaufe, as the fist 
offence was. committed in the mafter’s hands, what he takes from the 
ufurper is therefore on account of the /ecend offence, that having been 
committed in the hands of the ufurper; and hence, his making over 
this to the firft avenger does not induce an union of the confideration 
and the return in one perfon. 


Ir a perfon ufurp the flave of another, and the flave commit an Cafe of a 
offence whilft in the ufurper’s poffeffion, and the ufurper afterwards ae 
reftore him to his mafter, and the flave then commit another offence ting an of- 


whilft in his mafter’s hands, the mafter muft refign him to the two iegare, 
avengers, andis then to-take an half of his value from the ufurper and ein 
make it over to the frf avenger,—and is again entitled to rermburfe Sesion 
himfelf for fuch half from the ufurper. (‘This is according to the two Niemann. 
Elders. Mohammed maintains that he is to take the half from the 

ufurper, and retain it for his own ufe, without any further proce{s.) 

If, on the contrary, the flave firft commit an offence in the hands of 

his mafter, and a perfon then ufarp him, and he commit an offence 

im that perfon’s hands, his mafter muft make him over to the two. 
avengers, in equal fhares; and muft then take an half of his value 

from the ufurper, and pay it to the firft avenger; but 1s not again to 
reimburfe hirffelf, for this half, from the ufurper. The reafon of 

this diftinétion has been already affigned ; for there 13 no other differ- 

ence between this, and the cafe of the Modabbir, than that here the 
mafter #@ to make over the flave,—whereas, in the other inftance, he 


is to pay the value of the Modabiir. 


Ir a perfon ufurp a Madabbir, who commits an offence whilft in his Cate of a Me 


. . ° b: , f = 
pofleffion, and he then reftore him to his mafter, and again ufurp him, sage Soa ti 


and the Modabbir again commit another offence in his poffeffion,—the in ules 
mafter is in this cafe to pay his value to the two avengers, in equal ed (by the 
fhares ;—for as the mafter, in having conftituted his flave a Modabdir, nary perion, ) 
counteracts the regulation [of refigning him] only with refpecét to the 
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Gnele individual, he ts therefore accountable only for one payment of 
his value. But he is then entitled at the fame time to take fuch value 
from the ufurper, as both the offences were committed in his hands ; 
—atter which he is to pay an half of fuch value to the firft avenger; 
becaufe the firft avenger is entitled to a complete value, iince at the 
time of the firft offence no other offence had taken place, fo as to in- 
terfere or prevent this ; and his right is not leflened by any /ub/equsnt 
prevention; and therefore, where he finds an half of the value of the 
{lave in the mafter’s hands, unoccupied by any other claim, he is en- 
titled to poflets himfelf of it ;—and the mafter is again to reimburfe 
himfclf for this from the ufurper, (the firft avenger having taken it 
from him on account of an offence committed in his [the ufurper’s] 
hands) and to retain what he thus recovers for himfelf; for he is not 
required to pay it to the firft avenger, as 4e has already received his full 
right,—nor to the /ccond, as he never was entitled to more than the 
half valuc, becaute of the priority of right of the firft avenger, and has 
already received all he could claim. 


Ir any perfon ufurp a free-born infant, (that is, take him away, 
without the confent of his guardian, ) and the infant die, either fud- 
denly, or of any diforder (fuch as a fever for inftance,) the ufurper 1s 
not retpontible,—whercas, if he die by a flroke of lightning, or the 

> of a fnake, the wfurper’s ésas are accountable for the complete 
fine. This proceeds upon a favourable conftruction. Analogy would 
fuggeft that there is no refponfibility in either inftance, (ang fuch is 
the opinion of Ziffer and Shafci,) becaufe ufurpation connot be efta- 
blifhed with refpeét to a freeman, infomuch that if the infant ufurped 
be a Moditih, ftill the ufurper is not accountable for any thing, not- 
withftanding a Afoditsd be free with refpect to poffefion only *; and as 
the infant in queftion is free in point both of pofegion and perfon, re- 


® A Mekdud differs from an abfolute flave, in this particular (among others,) that he 
ss capable of holding property in his own right. 


{ponfibility 
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{ponfibilitysfor him is not incurred a fortiori. The reafon, however, 
for a more favourable conftruction, in this inftance, is that although 
the ufurper be not refponfible on account of the u/urpation, yet he is 
fo on account of the deffruion, as that is referred to him, he having 
taken the infant to the place where the fnake was, or the lightning 
fell; for thofe are not to be met with in every place; and confe- 
quently, in taking the infant thither he was guilty of a tran{gretlion, 
and rendered fruitlefs the care of the guardian. The death of the infant 
is therefore, in this inftance, referred to the ufurper, in the fame man- 
ner as in the cafe of digging a well; and this (as in that inflancc) is 
homicide by an intermedrate caufe, \t is otherwife where the infant dies 
fuddenly, or of fome difeafe; for in this there is no difference froma 
difference of place. If, however, the ufurper carry the infant to a 
particularly unhealthy fpot, and the infant dic of any diforder con- 
tracted there, the A4é//as are accountable for the tine, as the death, in 
this inftance, bears the conftruction of homicide. 


Ir a perfon place his flave in depofit with an infant, and the infant 
kill fuch flave, his 4s/as arc accountable for the fine, (that is, the 
value of the flave;) whereas, if a perfon place a quantity of wheat 
(for inftance) in depofit with an infant, and the infant confume fuch 
wheat, he is no way refponfible. This is according to Haneefa and 
Mohammed. Aboo Yoofaf and Shafet allege that the infant is equally 
refponfible in either cafe. In the fame manner, if a perfon place a 
quantity of wheat in depofit with an inhibited flave, and the flave con- 
furtie the fame, he is not then immediately refponfible, according to 
Haneefa and Mohammed, but is liable to account for it after he thall 
have obtained his freedom; whereas, according to boo Voofaf and 
Shafei, he is then accountable. The fame difference of opinion alfo 
prevails between thofe doctors where a perfon /ends any article, or 
money, to a flave or an infant, and the flave or infant deftroy the 
fame. The argument of Aboo Yco/af and Shafei is that the infant has 
deftroyed the property of another without his confent ; and as this 
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property is valuable, and protected on behalf of the owner, the de- 
ftroyer is therefore refponfible for it,—in the fame manner as where a 
perton places his flave in depofit with an infant, or where a ftranger de- 
{troys property placed in depofit with an infant. The argument of 
Haneefa and Mohammed is that as the infant has deftroyed a property 
which was not in protection, he therefore is not refponfible, any 
more than if he had deftroyed it with confent of the owner ;—and the 
property is not in protection, in the prefent inftance ; becaufe the pro- 
tection of property is eftablifhed on behalf of the owner of it. As, alfo, 
the owner in queftion has placed his property with a perfon incapable 
of protecting it, and we are forbidden, by the Law, to place our 
property in depofit with fuch, he [the depofitor] is not entitled to 
look for an attention to his intereft unlefs he depute fome perfon as his 
{ubftitute to take care of it ; and in the prefent inftance he has not done 
fo, fince his making the infant his fubftitute is invalid, he having no 
authority over the infant, nor the infant over himfetfi_ It 1s otherwjfe 
with an adult, or a licenfed flave ; for they have a power over them- 
felves. It is alfo otherwife where a flave is placed in depofit with an 
infant, and the infant kills fuch flave ; for the protection of a flave is 
founded on his natural right, a flave being in his original ftate of free- 
dom with retpeét to his blood. It is likewite different where a ftranger 
deftroys property placed in depofit with an infant; for here the pro- 
prictor has remitted the protection of the property in reference to the 
but not in reference to any ofher perfon. 


Ir an infant or inhibited flave deftroy the preperty of any pefion, 
the refponfibility refts upon the deftroyer, provided the owner have 
not either lent {uch property to them, or depofited it with them in 
truft; becaufe infants and inhibited flaves are liable to perfecution for 
their acts, although their will be of no account,——no regard being 
paid to this circurnftance in any mattes affecting the rights of the in- 
dividual. 
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CHAP. VI, 


Of Kiffamit, or the Adminiftration of Oaths. 


Wuersa perfon is found flain in any diftné*, and it is not known 
who was the murderer, and his heir demands a fatisfaction for his 
blood from the inhabitants of the diftri€t, or from any number of 
them not fpecifically named, fifty of the inhabitants, feleéted by the 
heir, muft be put to their oaths, and depofe to this effeét,—‘ by 
‘6 Gop I did not kill him, nor do I know his murderer.” —Shafei 
maintains that if there be any ftain + upon the place, the heirs of the 
flain muft make fifty depofitions, to this effect, that «* the people of 
‘* fuch a diftriét have flain fuch an one, their relation,”—after 
which a decree is granted againft the defendants, awarding a fine to 
the plaintiffs, [the heirs of the flain,) whether they claim for wilful 
murder, or for homicide by mifadventure.—( Mahé holds that if the 
claim be for wilful murder, retaliation is to be decreed { ; and there 
is alfo one opinion recorded from Shafei to the fame effect.)—By the 
*¢ ftain [Lawis] upon the place,” as mentioned above, is to be under- 


* Arab. Mabia.—It fignifes, im its general acceptation, any place of refidense 
whatever.—In matters of law, revenue, &c. it is ufed to exprefs a diftiict of the finalleft 
Cais, fuch as the ward or quarter of a city, a parifh, &c. 


+ The meaning of this will be explained a litte further on. 


¢ This can only mean where the depofitions of the heirs point at fome particulat per- 

fon, (fuch as one upon whom any thing is found to induce fufpicion,) for it is {carcely pol- 

fible that he fhould argue for retaliation, either upon the whole difiriti, or upon any indi- 

vidual unfpecified. The arrangement of this paflage is fumewhat obfcure both in the 
the Perfian verfion. 
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flood (according to the expofition of Ma/k and Shafei) any figns of 
murder being found upon a particular perfon, fuch as a bloody fcymiter, 
for inftance,—or, apparent circumftances teftifying for the plaintiffs, 
fuch as a notorious enmity having fubfifted between the inhabitants 
for any individuals of them] and the deceafed,—or, one juft perfon 
(or a number of uncertain character) bearing teftimony that ‘* the 
‘* people of fuch a place have flain this perfon.”"—lIf, therefore, 
there be neither any tokens of murder, nor any apparent circum- 
{tances teftifying to it, the opinion of Malé accords with that of our 
doctors,—with this difference only, that where the inhabitants of the 
place do not amount to fifty in number, according to Ma/k the oaths 
are not repeatedly adminiftercd fo as to make them amount to fifty, 
but thofe given are rejected ;—whereas, accarding to our.dogtors, it is 
lawful to repeat the oath: until the whole fifty be complete ;—and 
again, according to Mulik&, if the people of the place make oath, as 
required, they are not fubject to a fine,—whereas, according to our 
dogtors, they are fubjet. One argument adduced by Safed, in fup- 
port of his opinion, that ‘ if there be any {tain upon the place, the 
‘¢ oaths muft fir be adminiftered to the heir of the flain,” is a tra- 
dition of the prophet ;—for it ts related, that upon the body of a 
murdered Mufu/man being found in the well of Kdcebir *, and [the 
relations of the deceated] carrying the matter before the prophet, he 
directed that fifty of the people of the well fhould be fworn, and the 
plaintils objecting to this becaufe of thofe being infidels, he faid 
“* Fifty of ye muff fwear that thofe people have murdered him,’’—to 
which they replied, ‘* How /hall we /wear to that which is unknown 
fo us ?°—Another argument is, that an oath is required, firft, 
from the perfon in whote behalf apparent circumftances bear tefti- 


® Kheebir (allo pronounced Khusabar) is a city of Arabia, fituated in the province of 
Nayjp, about two hundred and fifty miles north-eaft of Jedina, inhabited (as appears 
from the context) chiefly by Fews. It is probable that Kaleebal Kbecbir (the well of Khec- 
bir) is the proper name of fome place in the neighbourhood. 
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mony, (whence it is that the oath is firft tendered to the pofleffor *;) 
and therefore, where apparent circumftances teftity for the plaintiffs, 
they are firft {worn. According to Shafei, moreover, it is lawful to 
adminifter an’oath to the plaintiff, as holds in cafes where the de- 
fendant refufes to {wear. As, however, the teftimony of apparent 
circumfances merely is attended with fome degree of doubt, and reta- 
liation is remitted by the exiftence of a doubt, but not property, a 
fine is therefore due from the defendants. The argument of our 
doctors is, that the prophet has faid, ‘* Jt 75 the part of the plaintiff 
‘* to produce evidence, and of the defendant to fwear.” It is, more- 
over, related by bn Moofey:b, that a dead body having been found 
among the Fews, the prophet began by {wearing them, and then de- 
creed them to pay the finey—which affords an argument that the oath 
is incumbent on the perfon liable to the fine. With refped to the 
tradition quoted by Shafei, concerning the people of the well of 
Kheebir, the faying of the prophet, in that inftance, is explained in 
an interrogatory fenfe, as if he had faid to the plaintifts ** /41// ffty of 
‘© you fwear ?”—-This tradition is alfo related with fome variation ; 
for feveral authorities ftate it that the prophet firft afked the plamtatfs 
‘¢ if they could produce evidence to which they replied, * if 
“* there had been any witnefjes the murder would not have happened ;" 
—when the prophet faid tothem, ‘* Let the Jews /wear to this 
‘effet, —that they did not murder the man, nor do they know the shur- 
‘S derer ;’'—and therefore the onc account runs counter to the other. 
In reply, moreover, to what Ma/ié has advanced, it 1s obferved that 
{wearing is proof fufficient to repe/ but not to efabhi/b a claim,—inio- 
much that a perfon does not, by mere fwearing, obtain a title even 
to property, although that be (comparatively) infigniicant, and con- 
fequently cannot obtain a title to life [by retaliation] @ fortiori. It ip 
to be obferved that the heirs have it in their option to appoint any 


* Alluding to difputes concerning property. 
nifty 
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fifty individuals *, becaufe the oath required is their right, and it is 
moft likely that they will fix upon fuch as are fufpected of the mur- 
der, or upon perfons of known probity among the inhabitants, (thofe 
being the moft cautious of {wearing falfely,) by which means the 
murderer may be difcovered ; for the advantage propofed in {wearing 
is the difcovery occafioned by a refu/al to {wear ; and therefore the 
upright among the inhabitants, admitting that they themfelves were 
not concerned in the murder, {till will not fail to difcover the mur- 
derer if they know him. If, alfo, the heirs fix upon a é/:nd perfon 
among the inhabitants, or perfons who have fuffered punifhment for 
flander, to {wear, it is approved, becaufe the depofitions of fuch are 
inadmiilible only where they appear as wetneffes; but here they are 
brought forward merely to /wear, not as witneffes. 


and the fine Upon the people of the diftri& {wearing, as above, a decree is 
Neen er pafied awarding them to pay the fine for the flain; and an oath is ad- 
cnthem, = miniftered to the heirs. Stafci maintains that the fine is not impofed 
in this inftance ; becaufe of a determination of the prophet, who ex- 
empted certain Fews from a fine upon their taking the oath; and alfo, 
becaufe the oath has been ordained by the Law for the purpofe of ex- 
culpating the defendant, and not with a view to fubje@ him to any 
punifhment. The argument of our do¢tors is, that the prophet ufed 
to impofe the fine as well as the oath, as appears frem the traditions 
of Abdoola Ibn Saheel, with which Shafed was not acquainted.—Omar 
alfo did the fame. <Ki/amit, moreover, was not inftituted for the 
purpofe of eftablifhing a fine where the parties refufe to fwear, but 
for the purpofe merely of difcovering whether it be not a cafe of reta- 
liation, by compelling the murderer to an acknowledgment, from his 
fear of taking a falfe oath. ‘Upon the people of the diftri@, therefore, 
taking the oath, -retaliation being put out of the queftion, the fine is 


* Of we diftriat, for the purpofe of being foreen. 
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confequently due from them, either becaufe of their having been 
guilty of a neglect, (as in cafes of homicide by mifadventure, )—or, 
‘becaufe it 1s evident that they muft have flain the perfon, his body 
being found among them ;—not becaufe of their refufing to fwear. 


Ir, among the people of the place felccted to fwear, any one re- 
fufe to take the oaths, he is to be imprifoned until he take it*; be- 
caufe the oath, in Kifamit, is effential and indifpenfable, blood being 
a matter of weight, and not of flight confideration. It is otherwife 
where a perfon refufes to fwear in a matter of preperty ; for the oath, 
in matters of property, isa fubftitute in lieu of the article claimed by 
the plaintiff+, and accordingly, the {wearing is remitted by the fur- 
render of the article claimed ; but in the cafe of Kiffamit the {wearing 
is not remitted by a payment of the fine. It is to be obferved that 
what is here advanced applies, not only to where the heir of the flain 
leye his claim againft the whole of the inhabitants of the diftriét, but 
alfo, to where he advances it againft any number of them not f{peci- 
fically named; for as thofe cannot be diftinguifhed from the reft, the 
eafe is therefore as if the claim comprehended the whole. A claim 
laid on the ground of wilful murder is alfo the fame as on homicide 
by mifadventure. With refpect to a cafe of claim advanced againft 
{pecific individuals, it fhall (Gop willing) be treated of in its proper 
place. 


Ir the inhabitants of the place or diftri&t do not amount to fifty in 
number, the oath muft be adminiftered to them repeatedly, fo as to 
make up the complete number of fifty depofitions ;—becaufe it is re- 
corded of Omar that (on a certain occafion) when he ordered a Kiffa- 


* That is, “ uneil he either take it, or acknowledge bimfelf guilty of the 


+ This is a law phrale.—The meaning of it is that, if the claimant cannot produce 
evidence, the oath of the-dafendant muft be confidered as all that can be expected of him, 
and acquits him of every demand. 
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mit, forty-nine men only having taken the oath, he admuiniftered it 
to one of them a fecond time, fo as to complete the number of fifty, 
and then decreed the fine ;—and alfo, becaufe, fifty depofitions being 
requilite upon the authority of the tradition concerning the prophet’s 
determination in this point, the completion of the number, in the 
utmoft poffible degree, is therefore requifite ;—and it is, morcover, 
attended with this advantage, that it afcertains the weight and im- 
portance of blood. It is to be obferved, however, that if there be 
fifty inhabitants of the place or diftrict, the heir cannot infift upon any 
of them being repeatedly {worn ; becaufe the repetition of the oath is 
admitted purely from neceflity, which does not here exift. 


Tue oath [required in Kiffanut] is not incumbent on an infant or 
an idiot ; for an oath is in the nature of a declaration, not of an a@éf ; 
and the declarations of {uch are not regarded. In the fame manner, 
it is not incumbent on a woman or a flave ; becaufe thofe cannot be 
confidered as aiders and confederates of the murderer; and of fuch 
alone is it required, 


Ir a corpfe be found without marks of violence upon it, the oath 
is not required, nor is any fine impofed on the diftrict; for it is here 
evident that the perfon was not murdered ; becaute this defcription is 
applicable only to one who dics in confequence of fome act of violence 
fuftained from another ; but the perfon in qucftion appears to have died 
naturally, and not in contequence of any violence. Fine, moreover, 
is incurred by the overt act of the individual ; and the oath is impofed 
from a fufpicion of murder; and hence it is indifpenfable that there be 
fome marks upon the body fufficicnt to evince a murder,—fuch as a 
wound, a bruife, or figns of ftrangling,—or a hemorrhage from the 
eyes or cars, as that cannot be occafioned but by fome violence. It is 
otherwife where the hemorrhage proceeds from the mouth, the 
anus, or the yard; as this may appear without any ad of violence. 
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Ir either the whole body of the flain be found, or the greater part 
of it, or the upper half of it, with or without the head, the oath is ad- 
miniftered to the people of the diftriét, and the fine is impofed on them. 
If, on the contrary, the /ower half only, of the body, be found, or 
any part of the trunk fhort of the half, with or without the head, or 
the hand, foot, or head alone, nothing whatever is impofed on them. 
The reafon of this is, that the law here treated of is founded on the 
word of Gop, which exprefsly mentions the term ** Bopy.” Now 
the greater part [of the body] is made fubjeé& to the rule of the whole, 
out of reverence to MAN; and accordingly, any principal portion of it 
is accounted the fame as the whole in effet; but it is rot fo with any 
inconfiderable portion, as that is neither the whole body, nor can it 
be virtually accounted fuch ; whence, in fuch a cafe, the oath is not 
required. Befides, if any inconfiderable portion of the body were ac- 
counted fubje&t to the fame rule with the whole, fo as to require 
{wearing and a fine, it might, in fome inftances, induce the confe- 
quence of two {wearings and two fines on account of one body, which 
would be unlawful. In fhort, it is a rule, where any part of a hu- 
man body is found, that if the remainder, fuppofing it afterwards to 
be difcovered, be fuch as would require {wearing anda fine, thofe are 
not required on account of fuch part; and vice verfa; for the reafons 
already afligned. 


Ir a new-born infant be found im any place, and there be no 
marks of violence upon it, the people of the place are not lable to any 
thing*; for as, if the body of an adult be found without marks of vio- 
lence nothing is required, fo likewife in the cafe of the infant a for- 
tiori. If, on the contrary, there be marks of violence upon the in- 
fant’s body, and it appear to have been completely formed, the oath 
is adminiftered and the fine impofed upon the people of the place; be- 
caufe it is moft probable, where the infant is completely formed, that 


® That is, they are not liable cither to have the oath impofed or a fine Jevied upon them. 
VoL. IV. Kk k it 
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it was born alive. But if it be not completely formed, nothing what- 
cver is required, notwithftanding it have marks of violence; becaufe 
it 3 moft probable that fuch an infant could not have been born alive. 


Ir a perfon be found flain, upon a quadruped, which another per- 
fon is driving, the oath is adminiftered to the driver, and his Akilas 
are refponfible for the fine; becaufe in this the people of the place 
have no concern ; for as the body is found in the hands of the driver, 
the cafe is therefore the fame as if it were found in his houfe. The 
fame rule alfo holds where the perton in queftion fits upon the animal 
[holding the body] and another leads it. If, alfo there be three per- 
fons engaged about the animal, one riding, another leading, and a third. 
driving it, they areall{worn, and the fine is impofed on their Aés/as 3 
for as the body is found in their hands, the cafe is therefore the fame 
as if it were found in their joint houfe, or tenement,—in which in- 
ftance they would be required to fwear, and their 4é:/as would be ac- 
countable for the fine. 


Iya perfon be found flain, upon an animal, moving along between 
two villages, the oath is adminiftered and the fine impofed upon the 
habitants of the neareft of thofe villages; becaufe it 1s recorded that, 
in the time of the PROPHET, a perfon having been found flain between 
two villages, the propuer directed the diftances to be meafured, and 
impofed the oath and fine upon the inhabitants of the neareft; and 
he alfo, ona particular occafion, wrote to Omar to the fame effect. 
It is to be obferved, however, that if both the villages be fo near the 
{pot as to admit of a man’s voice being heard from it, they are both 
equally liable to the oath and fine; becaufe, where fuch is the cafe, 
it was in the power of the pcople of both to have come to the de- 
ceafed’s afhftance, which they negle&ted to do. 


Ira perfon be found flain in any man’s dwelling-houfe, the oath 


is impofed on the matter of the houfe, as it is in his poflefiion ;—-and 
2 the 
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the fine is unpofed on his Aki/as, as they are his aiders and coad- 


Ir a perfon be found flain in any place, the people of which are of 
two different deferiptions, fome of them being the proprietors, and 
others merely refidents upon rent or loan, the oath is adminiftered to 
the former, not to the latter, according to Huneefa and Alobmmed. 
Aboo Yoofaf fays that it is adminiftered to all indifcriminately, as all 
are alike refpontible ; for do we not tee that the prophet directed the 
oath to be adminiftered to the YFews, who were merely refidents at 
Kbeebir ?—To this, however, Haneefa and Mohammed reply that the 
prefervation of the peace, in any place, refts more immetliately upon 
the proprietors, not upon thofe who are merely tenants, becaule the 
refidence of the former is continual, and not hable to interruption ; 
and hence they in particular are refponfible, as the neglect is attri- 
buted to them. With refpect to the Feces at Abeelsr, they were, in 
reality, proprietors of the place, as the prophet rcftored them to their 
pofieffions there, and impofed a tribute upon their lands. 


Ir there be two defcriptions of refidents ina place, fume being 
original proprietors, and others recent proprictors, and a perfon be 
found flain there, the oath is adminiftered to the whole indifcrimi- 
nately, but the fine is impofed folely on the orgina/ proprittors, al- 
though this fhould be only a fingle perfon. boo Yoofof fays that the 
fine, as well as the oath, is impofed on the whole ; for it 1s impofed 
folely on account of a neglect in the prefervation of the peace ; and 
all are alike to blame in this particular, as the power to preferve the 


* The ftatement of this cafe, by which the Aii/as are exempted from taking the oath, 
proceeds upon the fuppofition of their not being on the fpot at the time ;—for if they be 
prefent the oath is alfo adminiftered to them,——as will appear a little farther on. The 
fame ruls applies to the driver of an animal, upon which a dead body is found, as befure 
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peace depends upon the property: people have in the place; with 
re{pect to which all the proprietors are on an equal footing. The 
arcuments of Haneefa and Mohammed on this point are twofold.— 
First, the original proprietors are the more immediate guardians of 
the place, as 1s univerfally admitted.——-Szconpbry, the original pro- 
prietors are the old eftablifhed refidents, whereas the more recent 
proprietors are merely new comers, and the power of regulation and 
of preferving the peace therefore particularly belong to the former.— 
(Some fay that this do@trine of Haneefa is founded on what he faw of 
the people of Koofa; for there the original proprietors had the guard. 
of places, not the recent proprietors. ) 


Ir there be none of the original proprietors concerned in the place, 
having entirely parted with it by fale or otherwife, the oath and fine 
are impofed on the purchafers, or other prefent poffeffors, according 
to all authorities. 


Ir a perfon be found flain in any man’s houfe, the oath is admi- 
niftered, not only to the matter of the houfe, but alfo to his Akilas.. 
Thofe, however, are included in the {wearing on the condition only 
of their being prefent; for if they be abfent, the oath is adminiftered 
to the matter fifty times repeatedly, fo as to complete the number of 
fifty depofitions, This is according to Hanecfa and Mohbammed.— 
Aboo Yoofaf fays that the Aki/as are not required to fwear. The ar- 
gument of Haneefa and Mohammed is that, where the 4é//as are upon 
the fpot, the regulation of the place is as much an obligation upon 
them as upon the immediate proprietor; and confequently they are 
aflociated with him in taking the oath. 


Ir a perfon be found flain in a houfe held unequally in partnerfhip 
among three, one half of it (for inftance) appertaining to Zeyd, a 
tenth of it to Amroo, and the remainder to Bitker, yet the oath is 

adminiftered 
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adminiftered according to the number of the perfons, not according 
to the amount or value of their refpective fhares ;—becaufe the pot- 
feflor of the {malleft thare is at liberty to obftruct him who pofleffes a 
larger fhare; and fuch being the cafe, all are upon an equal footing 
with refpect to the regulation of the houfe and the prefervation of the 
peace within it, and are confequently alike involved in the charge of 
remiffne(s. 


Ir a man purchafe a houfe, and, before he takes poffeffion of it, 
a perfon be found flain in it, the fine is impofed on the Aki/as of the 
feller, whether a referve of option have been ftipulated to either party 
in the fale or not;—whereas, if the purchafer firft take pofleflion of 
the houfe, and the man be then found flain in it, the fine is impofed 
on the purchafer. The two difciples maintain that if there be no 
option in the fale, the fine is impofed on the purchafer*: but if there 
be a condition of option, it is impofed on the dk/us of that party to 
whom the houfe in the end belongs +; for as the fine 1s impofed folcly 
on account of the neglect of circumfpection, it therefore falls only on 
him who pofleffed the power to exert fuch circum{pection ; and as 
this power belongs only to the proprictor, on him alone is the fine ine 
cumbent ;—whence it is that, where a perfon 18 found flain in a depo- 
fited houfe, the fine falls upon the owner, not on the frufire. Where, 
moreover, there is an option in fale, the purchafer becomes the pro- 
prietor, and the fine is confequently due from him: but where, on 
the contrary, there is a condition of option, the afcertainment of the 
property becomes neceffary; in other words, in whomfoever the pro- 
perty of the houfe is ultimately eftablifhed, upon him the fine falls. 
The argument of Haneefa is, that the ability of exerting circum{pec- 


* Whether he have taken poffeffion of the houfe or not. 


+ Tounderftand the reafoning upon this cafe, the reader muft refer to conditions of op- 
tion in SALE. (See Vol. II. p. 380.) 
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tion i5 in confequenccof actual poffeflion, not of mere right of property; 
for the perfon in immediate pofleflion is enabled to take a proper care, 
although he be not the proprictor,—whereas the proprictor, if he be 
not !: poffeffion, has not this in his power. Now where a perfon 
fells his houfe, fo long as the purchafer does not take poffeffion, the 
feller ftill continues fcized of it, whether there be a condition of op- 
tion in the fale, or not; and hence, in this cafe, the fine falls upon 
the /dki/as of the feller. If, on the contrary, the purchafer have 
taken pofleflion*, and there be no referve of option to cithor party, 
the fine evidently falls upon him. Ifa right of option be alfo ftipu- 
lated to the feller, the houfe is infured in the hands of the purchafer, 
to the amount of its value; (in other words, if it be deftroyed in his 
hands, he is accountable to the feller for the value;) in the fame 
manner as holds ina cafe of ufurpation ; whence regard is paid to his 
poftefion, and he is accordingly enabled to ufe circum{pection ;—or 
if, on the other hand, a right of option be referved to the purchafer, 
he is in that cafe exclufively entitled to a& with refpect to the houfe; 
(in other words, he may do as he pleafes with it, but no other per- 
fon ;)—from all which it follows that the fine falls upon the purchafer, 
where he has taken pofieflion of the houfe. 


Ir a man be found flain in a houfe in the poffeffion of any perfon, 
the real proprietor being unknown, the fine is not impofed on the 
Agilas of the pofleffor until evidence be adduced to prove his being the 
proprictor, in cafe his 4éz/as fhould difpute, and deny his being fo, 
alleging that the houfe is merely a depolit in his hands ;—becaufe the 
poffeffor’s having a property in the houfe is an effential condition to his 
Akdas being liable to the fine; and although poffeflion be an argu- 
ment of property, yet fill it is poffible that this perfon may not be 
the proprietor. The bare circumftance of poffeffion, therefore, does 


* Previous to the body being found in the houf. 
not 
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riot fuffice to fubject to the fine, in the fame manner as it does not 
iuffice to eftablith a right of Shaffa. 


Ir a perfon be found flain in a fhip or boat, the oath and fine are 
impofed upon the failors, boatmen, or other perfons who may be on 
board, or are employed in tracking it up the fide of a river, whether 
they be the proprictors, or otherwite, becaufe the veffel is in their 
hands ;—and the fame rule alfo obtains with retpceet to carts, or other 
carringes. This perfe&tly accords with the doctrine of Abaca 1 vofaf, 
as he holds that the oath is impofed on the refidents, whether they 
be proprietors or not. Haneefa and Mohammed, on the contrary, 
hold that it is impofed on the proprietors only, not on thofe who are 
merely refidents:—but the difference they make between a houfe or 
place and a veflel or carriage is, that the latter are moveable from 
place to place, and therefore, with refpel to them, regard is paid to 
poffefion, not to property, in the fame manner as in the cafe of am- 
mals;—whercas a houfe, or place, is not moveable, and there- 
fore, with refpect to them, regard 1s paid to property, not to po/- 


Sefton. 


Ir a perfon be found flain in the mofque of a divifion [of a city,] 
the oath and fine are impofed on the inhabitants of that divifion ; 
becaufe the care and regulation of the mofque reft particularly 
upon them. If, on the contrary, a perfon be found flain in the 
Fama mofque, or in the highway, or on a bridge, the oath i not 
adminiftered to any one; but the fine is paid from the public 
treafury ; becgufe the Fama mofque, the highway, and bridges are 
for the ufe of the community at large, and as the property of the 
public treafury allo belongs to them, the fine is therefure payable 


from it. 
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Tr a perfon be found flain in a Bazdér*, which is the pro- 
perty of any one, the oath and fine, according to Aboo Yoofaf, are 
impofed on the inhabitants of fuch Basér ;—whereas, according to 
Haneefa, they are impofed on the proprietor. If, on the contrary, 
a perfon be found flain in a Basdr not belonging to any one in parti- 
cular, (as where it is fituated in common land,) the fine is difburfed 


from the public treafury, as the Bazer in queftion belongs to the com- 
munity at large. 


Tra perfon be found {lain in a prifon-, the fine for him, accord- 
ing to Haneefa and Mohammed, is difburfed from the public treafury. 
Aboo Yoofaf maintains that the oath and fine are impofed on the pri- 
foners, becaute they are the inhabitants of the place, and it is evident 
that they flew the perfon. The arguments of Haneefa and Mohammed 
are twofold.—First, the people of the place in queftion arc in a ftate 
of fubjection, and therefore cannot be confidered as the coadjutors of 
each other; whence they are not lable to any thing incurred under 
the idea of aid and affflance.—Srconpty, the prifon has been con- 
flructed with a view to the advantage of the Muffu/man community ; 
and confequently, where this view is anfwered, the multts incurred 
in it muft be difburfed from the public purte. 


Tr a perfon be found flain in a defart, at a diftance from any in- 
habited place, (that is, fo far removed as that a man’s voice cannot be 


* This is a well known term fora ftreet or range of fhops, which are occafionally 
huile by the proprietors of lands, and let to the merchants: it is alfo a term applied to any 
piece of land hired out, or fet apart, for the purpofe of a market. ‘ 


t Arab. Satch-al-Adamleok, Perf. Bandee-Khana; literally, “ the beufe (or place) of 
faves.” The term has a reference to local cuftoms, and fignihes (perhaps) a fquare, 
court, or divifion of a city, fet apart for the reception and accommodation of prifeners 


taken in war. The tranflator has not been able to obtain any fatisfactory explanation 
of it. 


heard 
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heard from it,) his blood is of no account ; becaufe, the place being at 
fuch a diftance, no neglect is imputable. This proceeds on a fappo- 
fition of the defart not being the property of any individual ; for if it 
belong to any perfon i in particular, the oath and fine are impofed upon 
him and his tribe or family.—(If the defart be fituated between two 
mhabited places, the oath and fine are impofed on the inhabitants of 
that which is neareft to the {pot, for the reafons already affigned.) 


Ir a perfon be found flain on a great river, fuch as, the Euphrates, 
floating down with the f{tream, his blood is of no account, fuch rivers 
not being in the hands of, nor particularly belonging to, any perfon. 
If, on the contrary, a perfon be found flain on the /dore of a great 
river, and not carried down with the ftream, the oath and fine are im- 
pofed upon any village, on that fide, within fuch a diftance as admits 
of a man’s voice being heard from the {pot ;—and if there be two or 
more villages within that diftance, they are impofed upon the 
nearetft. 


Ir a perfon be found flain in a fmall river, (that is, fuch as the 
right of Shaffa extends over,) the oath and fine are impofed upon the 
people who claim a right in fuch river, as it is accounted to be i their 
poffefion. (It is related, in fome law books, that the oath 1s impofed 
on the people, and the fine upon their Aki/as.) 


Ir the heirs of the flain impeach any one of the people of the place 
in particular, ftill the oath is not remitted with retpect to the others, 
on a favourable conftruétion of the Law ; whereas, if the plaint be laid 
againft any individual not one of the people of the place, thofeare not 
required to fwear. The difference between thefe two cafes i» that 
where any one of the people of a place is accufed in particular, all the 
reft are in fome degree implicated in the accufation, becaufe of their 
want of caution in not preventing the bloodfhed; whereas, if a 

firanger be accufed, they have no concern in it. Befides, the people 


You. IV. Lil of 


441 


wee flain in 
defart place ; 


or floating 
down a river, 


river be pri- 
vale property. 


The heirs ac 


Pan lian aes 


thofe are not 
required to 
{wear. 


443 


‘The oath and 
fine are im- 


a per: 
found 
after a 

riot, unlefs 

the heirs ac- 


fons in parti- 
cular. 


Cafe of a 
rfon being 
ound flain in 
a camp, 


There is no 
inqucft upon 
a body found 
after a Aight. 


FIN E §8, Book L, 


of the place are liable to the fine, in confequence of the body being 
found among them, on this condition, that the heirs bring their {uit 
againft s4em; but where they accufe a f{tranger, this precludes any ac- 
culation againft them, whence fuch accufation is not afterwards at- 
tended to, nor are they liable either to the oath or the fine, becaufe 
of the requifite condition not exifting in this inftance. 


Ir a body of people affemble in a place with arms, and afterwards 
difperfe, and a perfon be found flain in that place, the oath and fine 
are impofed on the inhabitants of the divifion, as the flain is found 
amongft them, and the regulation and guard of the place refts upon 
them. If, however, the heirs of the deceafed accufe the body of peo- 
ple who had affembled, as above, or any one of them in particular, 

are not impofed on the inhabitants; becaufe the ac- 
cufation, being thus laid, exempts them from any concern in the 
matter, and confequently, from any obligation to take the oath. Itis 
to be obferved, however, that where the heirs lay their accufation 
againft the body aflembled, or any individual of them, thofe are not 
liable toany thing until the heirs produce evidence in proof of their af- 


fertion ; becaufe a matter of right cannot be eftablithed on the fimple 
claim of the plaintiff. 


Ir a perfon be difcovered flain in a camp, pitched on a plain which 
does not belong to any one in particular, and the body be found in a 
tent, the oath and tine are impofed on the owners of the tent,—or, if 
not ina tent, they are impofed on the owners of the tent neareft to the 
{fpot.—If, on the contrary, the plain in which the camp is pitched be 
the property of any one, the oath and fine are impofed on him. 


Ir a body of Mu/fu/mans and of infidels affemble with arms for the 
purpofe of fighting, anda perfon be afterwards found flain among 
them, his blood is of no account, nor isthe oath or fine impofed on 


8 any; 
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any, becaufe it 1s evident that the deceafed was flain by an open enemy. 
If, on the contrary, they affemble with any other view, and not for 
the purpofe of fighting, the fame rules obtain as are fet forth inthe 
preceding example; that is, if the body be found in a tent, the oath 
and fine are impofed on the owners of the tent, or, it vof in a tent, 
they are impofed on the owners of the tent neareft to the fpot, provid- 
ed the camp was pitched on ground not belonging to any perfun;— 
but if otherwife, the owner of the ground is refponfible. 


Ir a perfon, on being required to take the oath, fhould declare 
that ‘* the deceafed was murdered by fuch a perfon,” he muft be 
fworn to this cffeét,—** By Gop I did not kill the deceafed, nor do 
<¢ [know his murderer, except fuch an one;"’—becaufe it 1s to be appre- 
hended that by his allegation, ‘* /uch an one committed the murder,” 
he may mean to fcreen himfelf from profecution ; and therefore fuch 
allegation is not to be credited; but he is fworn, as aforefaid; in 
order to guard againft the po‘fibility of a mental refervation in his 
oath. 


Ir two inhabitants of a place* bear evidence againft a perfon not 
belonging to that place that ‘* he murdered the deceafed,”’ {till their 
teftimony is not credited, according to Haneefa. The two difciples 
maintain that it muft be credited ; for although they ftand within the 
poffibility of becoming litigants themfelvcs in the matter +, yet upon 
the heirs laying their accufation in another quarter, they are no longer 
in this predicament. Their teftimony is therefore credited ; in the 
{fame manner as holds in the cafe of an agent for litigation, difmmiffed 
from his employment before he has proceeded in his fuit,—whofe cvi- 
dence is credited notwithftanding he had ftood in a predicament to be 


® In which a perfon is found flain, 
+ Incafe of the heirs laying their accufation againft that place. 
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a litigant. The argument of Haneefa is that the people of the place 
in queftion ftand as litigants, they being accounted the murderers*, 
becaufe of their remiffnefs in preferving the peace ; whence their tefti- 
mony is not to be admitted although they fhould be at the time freed 
from litigation ;—in the fame manner as where an executor accepts of 
his appointment, and, after being difcharged from his truft, offers to 
give evidence,—-in which cafe his teftimony is not admitted. Our 
author remarks that the judgment on a great variety of cafes is de- 
termined by what 1s here ftated. 


Ir the heirs of the flain lay their accufation againft any individual 
of a place, and two inhabitants of the place offer to bear teftimony in 
fupport of fuch acculation, it is not admitted; becaufe here they are 
themfelves immediately under profecution, (as has been already ob- 
{ferved,) and are defirous to free themfelves from it, whence their 
evidence is liable to fufpicion. It is recorded from boo Yoofaf that in 
this cafe thofe two are to {wear + to this effeét, ‘* by Gon I did not 
** kill him,” without adding more; becaufe [in offering to bear tef- 
timony as above,] they have already declared that they know the 
murderer. 


Ir a man be wounded among any tribe, or in any place, and it be 
not known who ftruck him, and he be carried to his own houfe, or 
to any fituation out of that place, and there die of his wound; in this 
cafc, (provided he have continued bedridden until the time of his death, ) 
the oath and fine are impofed on the people of the faid place or tribe, 
according to Haneefa. Aboo Yoofaf maintains, that neither the oath 
nor the fine are impofed in this inftance; becaufe the injury received 
in the place, or among the tribe, was not murder, but fomething lefs; 


® Of the perfon found flain in their place or divifion. 


¢ Upon being called on (in common with the other people of the place) to take the 
oath of Kifamit, 


and. 
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and as the oath and fine are not impofed in any inftance fhort of mur- 
der, it follows that they are not required in this inftance, any more 
than where-the deceafed had not continued bedridden from the time 
of receivins the wound. The argument of Hancefa is, that upon 
the wounded perfon dying of the wound, it [the wound] becomes 
murder ;—whence it is that retaliation is incurred where a perton 
wilfully wounded dies of his wound, and the wounder is known.— 
If, moreover, the wounded perfon remain continually bedridden until 
death, his deceafe is attributed to the wound: but if he fhould have 
been able to rife from his bed, it is poffible that he may have died of 
fomething elfe than the wound; and confequently the oath and fine 
are not impofed, becaufe of the doubt thus engendered. 


Ir aman find a perfon wounded, but ftill having a little life in 
him, and carry him on his back to his own houfe, and the wounded 
perfon die there after a day or two, or whilft he is carrying him 
thither, he is not refponfible in the opinion of Aboo D oo/af; although, 
in analogy with the opinion of Hanecfa, he would be refponfible, as 
the deceafed is thus found in his hands. The arguments on both fides 


have been already recited. 


Ir a man be found flain in his own houfe, the fine for him is im- 
pofed on his 4é//as, in behalf of his heirs, according to Hanecfa.— 
Aboo Yoofaf, Mohammed, and Zifer, maintain that nothing whatever 
is due in this inftance ; for as the houfe was in the pofleflion of the 
deceafed at the time that he fuftained the injury which occafioned his 
death, he is therefore confidered as having flain himfelf,—-whence his 
blood is of no account. The argument of Haneefa is, that Kiffamit 
is impofed only on account of a perfon being found flaim, not on ac- 
count of a perfon being wounded; (whence it is that if one of the 
Akilas fhould die between the time of the perfon being wounded, and 


‘of his deceafe, his eftate is not liable for any part of the fine;) and, at 
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the time of the perfon in queftion being found flain, the houfe, which 
had belonged to him, is become the property of his heirs, and 1s (in 
fact) in their poffeffion; whence his Aé:/as are accountable for the 
fine, as aforefaid. It is otherwife in the cafe of a Mokdtib; for if a 
Mokitib be found flain in his own houfe, the houfe ftill remaining 
(virtually) in his poffeffion after his deccafe, he is therefore ac- 
counted to have flain himfelf, and confequently, his blood is of ne 
account. 


Ik two men refide in one houfe, and one of them be found flain’ 
therein, Adoo Yuofaf is of opinion that the fine for him 1s impofed on 
the other. Mohammed, on the contrary, maintains that the other is 
not fab to any thing; for it is as pofhble that the deceafed flew 
himfelt as that he was flan by the other; and therefore the fine can- 
not be impofed becaute of the doubt. To this 400 2 oafaf replies, that 
ds it is net probable a man fhould commit violence upon himfelf, the 
bare apprchention of fuch a thing is therefore of no weight in this 
inftance, any more than where a perfon is found flain in the highway, 
or cliewhere. 


IF a perfon be found flain in a village belonging to a woman, the 
oath, according to Haneefa and Molammed, is adminiftered to the 
woman fifty times repeatedly, and the fine is impofed upon her 
Akilas, (that 1s, her neareft paternal relations.)—4bo0 Yoofaf main- 
tains that the oath alto is impoted upon her dki/as; becaufe it is not 
incumbent on any to {wear, excepting fuch as are coadjutors; and as 
a woman is not of that defcription, fhe therefore ftands in the fame 
predicament with an infant, and confequently, like an infant, cannot 
be required to fwear. The argument of Hanecfa and Mohammed is, 
that the oath is impofed with a view to repel the fufpicion of murder; 
and as fuch fufpicion exifts with refpeé to the woman in queftion, it 
ws thererore incumbent on her to fwear. Our modern lawyers re- 

mark 
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mark that women are not affociated with their Aé:/as, in paying the 
fine, in any except this one inftance. 


Ir a perfon be found flain in lands belonging to any one, and fitu- or in lands 
ated near a village, and the proprietor be not an inhabitant of the ae 
village, he is refponfible, as the regulation and guard of thofe Jands 
reft upon him. 


HE DATA. 


{ 448 ) 


H E DA Y A 


BOOK LI. 


Of MAWAKIL, or the LEVYING of FINES. 


of AIVAKIL is the plural of Mako/a, fignifying a Deyit, or fine 
terms. of blood; and Afkilas are thofe who pay the fine, which is 
termed Akki/ and Mawdki/, becaufe it reftrains men from fhedding 

blood, —=.444:/ (among a variety of other fenfes) medMfing refraint. 


The fine in- Tue fine for manflaughter, homicide by mifadventure, or by an m- 
termediate caufe, and (in fhort) for every fpecies of bloodfhed by 
is which fine is incurred, is due from the Aéslas of the flayer, as has 


been 
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been before explained ;—becaufe it is recorded that Ham/ tin Milk 
had two wives, one of whom flew the other ; and the prophet ordered 
the Akilas of the woman who killed the other to pay a fine to the 
heirs of the flain ;—and allio, becaufe the life of man is facred, and 
therefore not to be taken without penalty *. A perfon, moreover, 
who flays another by mifadventure is excufable ; (and fo likewife, a 
perfon who commits manflaugbter, -in confideration of the inftru- 
ment;) and therefore is not liable to pun:/bment, but 1s rather entitled 
to an alleviation ;—and as, if the whole fine were levied on Arm, it 
might prove utterly ruinous, (which would amount to puni/bment,) 
his Aér/as are therefore affociated with him in the payment of it, in 
order that punifhment may be avoided, and the penalty alleviated to 
him. The rcafon for involving the 4é:/as in particular is, that the 
flayer is accounted to have committed his offence by means of the 
ftrength of his aiders and affociates ; and, as thofe are his Aki/as, they 
therefore, as it were, are guilty of the offence in remitting their vigi- 
lance ;—and, having been thus deficient in their duty, they alone are 
aflociated in the fine, and not others. 


Tue Abki/as of aman are all thofe who are enrolled with him, 
provided he be an enrolled perfon; and the fine is paid [deducted] 
from the pay or fubfiftence they receive from the Jmdm in the courfe 
of three years. (By the enrolled is to be underftood the army, whofe 
names are entered upon the Drvda, or public records.) Shafi 
maintains that the fine falls upon the relations of the flayer; for 
{uch was the rule in the time of the prophet, whofe inftitutes cannot 
lawfully be broken after naving been once eftablifhed; and, if the fine 
were levied upon any others than the relations and tribe of the flayer, 
it would gnduce a deviation from the inftitute of the prophet in this 
particular. The argument of our doctors is a tradition of Omar, who, 


* Arab.—* and therefore muft not go for 
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upon his forminga regifter, ordained that thofe who were regiftéered 
fhould be liable for the fines of all who were enrolled with them,— 
aud this in the prefence of the companions, none of whom oppofed it ; 
whence it may be inferred that they were unanimous in their opinion 
upon this fubjeét. With refpeét, moreover, to what Safe alleges, 
that, ‘* if the fine were levied upon any others than the relations and 
‘* tribe of the flayer, it would induce a deviation from the inftitutes 
‘¢ of the prophet in this particular,”—it may be replied that this is 
not a deviation, but rather a confirmation of an ordinance prevailing in 
the time of the prophet ; for at that time the fine. was levied upon the 
aiders and affociates of the party ; and in thofe days aid and affociation 
originated from a variety of caufes, fuch as relationthip, clientage, and 
fo forth; but in the time of Omar affociation became regarded accord- 
ing to regifter; (in other words, thofe who were enrolled together 
{tood as the afliftants of each other ;) and hence it was that he ap- 
pointed the fiue to be paid by them,—nor did he reverfe any ordi- 
nance of the prophet in fo doing. ‘The regulation of paying the fine 
within three years is for this reafon, that fuch was the ordinance of the 
prophet and (after him) of Omar; and alfo, becaufe the troops re- 
ceive their pay annually, whence if the whole fine were levied at once 
it would be diftrefsful, rather than alleviating. 


Ir, after the Kazee decreeing a fine, the Sultan difburfe no pay 
to the enrolled for three years, and then give them three years pay at 
once, the whole fine is at once deducted, provided the pay be on ac- 
count of the years fubfequent to the Kaszee’s decree of fine; because 
that is due in virtue of his decree, (as fhall be hereafter explained ; } 
and it is exacted in three years folely becaufe the pay is difburfed only 
once a year; and where the pay for three years fubfequent to the 
Kédszce’s decree is iffued at once, the whole fine is at once exacted, fince 
the defign was, that it fhould be apportioned to the pay of thre¢ years 
ss ala which defign is here accomplithed. If, on the contrary, 

(after 
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(after the Kdzee decreeing the fine,) the Sultan pay the arrears of 
antecedent years, nothing is to be deducted therefrom, as the fine is duc 
only in virtue of the Kiuzee's decree. 


WHERE acomplete fine is incurred*, one third of it is due in the 
jirft year, one third in the fecond year, and the remaining third in the 
third year. Where, on the other hand, a third only of the fine is in- 
curred+, or lefsf, it is due within the year; and any thing beyond 
that to the amount of two thirds § is due in the /econd year; and 
whatever is incurred from two thirds to any thing fhort of the com- 
plete fine |] is due in the third year. 


Any fine due from the éz/as, being the tribe or family of the 
flayer, or from the eftate of the flayer (as where a father wilfully 
murders his fon) is payable from the property of the éi/as, or of 
the flayer in three years. Shafei maintains that a fine due imme- 
diately from the flayer is payable upon the inftant ; for, as the delay of 
three years is defigned for an alleviation to the A£i/as, it cannot there- 
fore apply toa wi/fulcafe. The argument of our doétors is that the 
impofition of a fine in compenfation for lifeis contrary to analogy, 
fince between life and property there is no proportion :—but yet as the 
LAW, in fixing the delay, has declared itfelf upon this fubjeét, it can- 
not be departed from;—and therefore the payment is deferred, and not 
unme diate. 


Ir ten perfons flay one perfon by mifadventure, one tenth of the 
fine is due from the Aksas of cach, refpectively, payable in three 
years ; for each tenth is a portion of the whole fine; and, as the whole 


® As in'the cafe of bemicide by mifadventure. + As in the cafe of a fingie cut. 
¢ As in cutting a frnger. § As in the cafe of two cuts. 
| As in the cale of three cuts. . . 
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is deferred, it follows that each portion is fo likewife. It is to be ob- 
ferved that the three years are counted only from the time of the Kd- 
sce’s decree ; for the fine is impofed as an equivalent, or (as it were) 
the value of the life which has been taken; and, as va/ue is rendered 
due only by a judicial decree, regard muft therefore be paid to the date 
of fuch decrec ;—in the fame manner as, in the cafe of a child born to 
a Magrocr, regard is paid to the value it bears at the time when the 
Kdzee pafles his decrce concerning it ; in other words, if a perfon pur- 
chafe a female flave, and fhe bring forth a child, and the purchafer 
claim the child, and another perfon afterwards prove his right to the 
female flave,—the child is free, and the purchafer muft pay the value 
of it to the rightful owner of the mother ;—in which cafe regard is 


paid to the value the child bears at the time of the decree; and fo like- 
wife in the prefent inftance. 


Tue Aéilas of any perfon not enrolled or regiftered are, his tribe 
or family, defcended from one father ; becaufe thofe are his afffants, 
and in impofing the fine regard is paid to afffance and aid.—The 
whole fine is divided among the Afilas of the offender, payable within 
three years; and is not to be levied upon any individual at a rate ex- 
ceeding four dirms at one time. Our author remarks that this is men- 
tioned in the abridgment of Kadooree ; and that it affords an argument 
that if the whole fine, in the three years, be made to exceed four 
dirms to each individual, it is lawful, fince if four dirms be levied per 
annum, the grofs amount in three years is twelve dirms. Mobammed,. 
however, exprefsly mentions that no more muft be levied upon each 
mdividual than three or four dirms for the three years; and that at 


the rate of one drat only, or one and a third, each year ;—and this is 
approved. 


Ir the family be not equal to the difcharge of the fine*, thofe 


There being fo few of them that the fine would exceed four dirms to each individual. 


who 
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who ftand the neareft in point of affinity muft be joined with them, next 


according to their degree of relationthip;—firft the brothers; then 
the. children ; then their uncles; and then their children. With 
re{pect to the father, grandfather, fons, and grandfons, fome fay that 
they are included, whilft others maintain that they are wot fo. The 
fame rule alfo obtains with refpect to regiffered or enrolled perfons : in 
other words, if the enrolled Aé:/as be too few, infomuch that the 
fhare of each amounts to more than four dirms, fuch regiftered tribe is 
affociated with them as is neareft to the regiftered tribe of the flayer in 
point of ad, at the time of the accident taking place; and, if that 
tribe be alfo infufficient, the next neareft tribe; and fo of the reft. 
The judgment of which tribe is neareft to the tribe of the flayer is left 
to the determination of the Kézee. This is according to our doctors. 
Shafei maintains that each individual is liable to half a deenar, whether 
he be rich or poor;. he judging of this from Zakdt. The former 1s, 
however, the better opinion. 


Ir the Adilas be fuch as receive fubfiftence*, the fine is levied 
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upon their fubfiftence, within three years, at the rate of one third /ubjfence, in 


the fame man: 


every year; for with refpect to them fubfiftence ftands in the place of ner as upon 


pay ¢, both being difburfed from the public treafury. Attention, 4” 


bowever, muft be paid to the time and manner of the fubfiftence being 
paid :—if it occur aanually, the third of the fine muft be taken upon. 
its firft occurrence after the Kdzee’s decree of fine; if balfyearly, a 
fixth muft be taken; or, if monthly, st muft be taken monthly, at 
fuch a rate as may. amount toa third of the whole in the year. If, 
an the contrary, the fubfiftence be monthly, and the pay axznua/, the 
fine muft be taken from the pay, not from the /ud/i/lence, as from the 
former it can be more eafily deducted than from the latter, becaufe of. 
its being the more confiderable of the two. Public maintenance, it. 


© Arab. Rizk. + Arab, Atta.—The difference between thole is explained: 


a little further on. 
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is to be obferved, is of three forts or defcriptions ; fubfiftence [Ri], 
gratuity [Kafdyat,] and pay [Atta ;] by the firft of which is under- 
{tood the allowance appointed from the public treafury for the fupply 
of immediate neceffaries,—by the fecond, any extraordinary allowance 
granted on particular occafions,—and by the third, the annual penfion 
or ftipend eftablifhed according to rank and fervice. 


Tue flayer, in paying the fine, is upon the fame footing with his 
Akilas, and mutt pay his proportion in the fame manner as any other 
individual; for, as it was he who actually fhed the blood, it would be 
unreafonable that he fhould be exempted, and not the others. Shafei 
maintains that no part of the fine falls upon the flayer; for, as he is 
exempted from the whole fine, (becaufe of his being excufable, as 
before obferved,) {o is he from every part of it. Our doctors, on the 
other hand, argue that the reafon of the wéo/e fine not being impofed 
is, left it fhould prove ruinous to the flayer; but the fame objection 
docs not hold to the impofition of a part. With refpect, moreover, 
to what Shafei urges, that ‘* the flayer is exempted from the fine, 
‘* becaufe of his being excu/able,”—it is not admitted; for, if fuch 
were the cafe, it would follow that his Aft:/as, who were altogether 
unconcerned in the homicide, are exempt a fortiori. 


FINE is not impofed on women or infants, who receive fubfiftence 
from the ftate; becaufe fuch was the rule obferved by Omar; and 
alfo, becaufe fine is impofed only on coadjutors*, in confequence of 
their neglect of precaution ; and women and children are not coadju- 
tors,—whence it is that they are exempted from capitation tax. In 
conformity, alfo, with this rule, if the flayer be a woman, or an infant, 


® Arab. Ab! Noofrit; meaning all who are in a ftate either to aff or reftrain their fel- 
lows, or to defend the community, make war, &c. It is a technical term, for which we 
have no expreffion in our language perfectly analogeus.—In the inftitutes (Vol. F1.} it is 
ufed to exprefs all thole who, being ft to bear arms, are liable to be called forth to fervice. 


ho 
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no part of the fine 1s incumbent upon them. It is otherwife with re- 
{pect to a man; for upon him a part of the fine is levied in confidera- 
tion of his being one of the éi/as; becaufe a man comes under the 
defcription of a coadjutor, whereas women or infants do not.—This 
(it may be obferved) is at variance with the rule before laid down (in 
treating of Kiffamit, or the adminiftering of oaths in cafes of {uppofed 
bloodfhed, ) where a dead body is found in the houfe of a woman ; for 
in that inftance our modern doétors have included the woman 
with her Aé/as in the ‘payment of the fine. That, however, 
is a particular exception from the general rule, as has been already 
remarked. 


Tue inhabitants of a particular city are not liable to pay the fine 
for the inhabitant of another city, where the citizens of each are re- 
giftered feparately ; for fine is impofed in confideration of asd either by 
enrollment or by vicinity; and neither of thofe exift in this inftance ;— 
not the former, becaufe the cities are feparately regiftered ; nor the 
latter, becaufe the fellow-citizens of the flayer ftand in a nearer rela- 
tion to him than the inhabitants of any other city. 


ALL the inhabitants of acity are liable to the fine for an inhabitant 
of the fuburbs or vicinity; bccaufe thofe are dependants on them, 
having recourfe to them for defence, and for aid in all their under- 
takings. Hence the inhabitants of a city muft contribute to pay the 
fine of an inhabitant of the fuburbs, in confideration of being his 
neighbours and coadjutors. 


Ir a perfon be refident in one city, but enrolled in another, his 
Abilas are thofe with whom he is enrolled, and they muft pay his 
fines, not his townfmen, the former being his coadjutors, not the 
latter. In fhort, aid by regifter is of a forcible nature,—whereas aid 
by refidence, family, relationfhip, patronage, or manumiffion, 1s of 
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a weak nature; and no attention is paid to the weaker during the ex- 
iftence of the ftronger. It is to be obferved that, next in order after 
aid by regifer, regard is had to aid by family and relation/bip ; arid this 
is a ground upon which are built a variety of cafes, 


Ir an inhabitant of a city commit a fineable offence, and he have 
“> =~ appointed to him in the public regifter, and the inhabitants of 
the defart * be more nearly related to him than thofe of the city, till 
his fine muft be paid by the enrolled inhabitants of the city. Some 
have alleged that the enrolled citizens are to pay hié fine, although 
there fhould exift no relationfhip whatever between them ; becaufe 
the enrolled give aid to all the inhabitants of a place indifferently, and 
do not confine it to thofe who are in pay. Others, again, fay that 
this relationfhip is a neceflary condition to paying the fine, as appears 
from the ftatement of the cafe, which fays, ** and the inhabitants of 
‘* the plain be more nearly related to him than thofe of the city,”— 
{ince from this it is to be inferred, that the inhabitants of the city are 
related to him, but in a more diftant degree. The fine, moreover, 
in this inftance, is impofed in virtue of relationfhip ; but, as the inha- 
bitants of the city are more immediately connected with the offender 
by vicinity of refidence, and therefore better qualified to afford him 
aid, the fine is levied on them ;—in the fame sfianner as where an in- 
fant has two guardians, one connected with him in a nearer and the 
other in a more diftant degree; in which cafe the right of contra¢ting 
the infant in marriage appertains to the neareft of the two;—but, if he 
be abfent, the right then devolves to the other who is prefent, as being 
beft qualified ;—and fo here likewife. 

4 

I¥ an inhabitant of the defart come into a city, but have no dwell- 

*= -la-- there, the enrolled citizens are not lable for a fine incurred 


* Arab. Badié, a general term for all the plains or 
by 
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by him, as they are not f{uppofed to aid any but refideats. In the . 


fame manner alfo, and for the fame reafon, the inhabitants of the 
defert are not lable for the fine incurred by a citizen who may happen 
to come among them. 


iy a Zimmee kill any perfon, the fine falls upon his Aés/as, ({tand- 
ing in the fame relation to him as Muffu/man Abilas,) provided he 
poffefs known Akilas, who are accuftomed to pay fines for each other 5 

have fubmitted to all the Mu/fs/man ordinances which form 
the temporal law, but more efpeciaily te thofe of a refraimag nature, 
fuch as punifhment for heft or flander, retaliation, and fine. Zim- 
mees, moreover, are the coadjuters ef each other ; and confequently 
the Aéilas of a Zimmee are liable to the fitie incurred by him. -1f, on 
the contrary, he have no known Aér/as, the fine is payable from Iris 
property, within three years from the date of the Kazce’s decree, (in 
the fame manner as holds with refpect to Mufu/mans ;)—becaufe the 
fine is due from the flayer in the firft inftance, and cannot devolve 
upon his Afs/as unlefs {uch are to be found; and where they do not 
exift, it muft remain due from the offender himfelf;—in the fame 
manner as where one of two Muffulman traders flays another in a fo- 
reign country ; in which cafe the fine falls upon the flayer, as the re- 
fidents in the Muffslman territory cannot be fubjected toit, fince from 
them he could not derive aid. 

AN infidel is not liable for the fine incurred by a Muffulan, nor a 
Muffaiman for the fine incurred by an infidel ; becaufe Muffulmans and 
infidels are not confidered as the coadjutors of each other. Infidels, 
therefore, pay the fines incurred by infidels,—and this, notwithftand- 
ing any difference of fe.—Lawyers, however, remark that where any 
wery effential difference fubfilts between fects, ({uch as between Fews 
‘and ‘Chrifians,) they are not liable for the fines incurred by each 
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Ir an inhabitant of Koofa, having his pay appomted to him in Keofa, 
kill a perfon, and he be after that regiftered and. have his pay appointed 
to him at Ba/ra, and the matter be referred to: the Késee, he muft im- 
pofe the fine upon the Akilas who are of Ba/ra.— Ziffer maintains that 
he muft impofe it upon the éi/as who are of Koofa; (and fuch alfo 


,, 18 the opinion of boo Yogfaf;) becaufe as the offence, which is the 


occafion of the fine, was committed at a time when the people of 
Koofa were the offender’s Aki/as, it is confequently due from them, 
not from the people of Ba/ra; in the fame manner as if the regiftry of 
the offender in the rolls of Ba/ra had taken place {ubfequent to the 
Kazee’s decree. The argument of our doctors is that the fine is due 
only in confequence of the Kdzee’s decree, and accordingly falls upon 
thofe who are the 4és/as at the time of paffing the decree. It is otherwife 
where the offender becomes regifteredin Ba/ra after paffing the decree; 
for then the fine falls upon thofe who were the Akil/as at the time of 
iffuing it, namely, the people of Koofa; becaufe, asit was by the de- 
cree rendered obligatory upon ¢4em, it cannot afterwards devolve upon 
others, fince a fine cannot devolve after being once eftablifhed. The 
offender’s proportion, however, is taken from his pay at Bajfra; for 
his fhare is deducted from his pay, wees he then receives at 
Ba/ra. 

OsjecTIon.—If, after the decree, a diminution were to take 
place in the number of the Aés/as, thofe would be affociated with 
them who are neareft in point of connexion, notwithftanding this be 
a devolution of the fine, from the Adidas, as they ftood at the time of 
the decree, upon others.—Now, if the cafe be as here ftated, how 
can fuch a devolution take place ? 

Reriy.—The affociating of others, as here mentioned, is a con- 


firmation of the decree, not an anznuiment of it; for in confequence of 


fuch affociation the number of thofe who are to pay the fine impofed 
by the decree is increafed. It is otherwife in the cafe in queftien ; 
for there the devolution would amount to an annulment af the 
decree. 

—Accordingly, 


f FINES. 
-—Accordingly, if the refidence of the flayer be at Koofa, and he have 


ho pay appointed to him, and he take up his refidence at Bafra before | 


the Kézec’s decree of fine has iffued, the Kézee muft in that cafe de- 
cree it to be paid by the people of Ba/ra ;—whereas, if he had taken up 
his refidence in that place fubfequent to the decree having iffued, the 
decree would not revert. In the fame manner alfo, if an inhabitant of 
the defert commit homicide, and the fovereign afterwards appoint him 
pay in any particular regifter previous to the Kdsee's decree of finc, the 
Kdvee mut decree the fine upon thofe with whom he is regiftered ;—- 
whereas, if the regiftry took place fubfequent to a decree paffed by the 
Kédzee againft his Afil/as of the defert, the decree could not revert. 
This is contrary to where one of the inhabitants of the defert, to whom 
no pay has been appointed, commits homicide by mifadventure ; and 
the Kézee iffues a decree of fine, to be paid from their property in 
three years; and afterwards the fovereign takes them into his army 
and appoints them pay;—for in this cafe they are to account for the fine 
out of their pay, notwithftanding the decree had ordained it out of 
their property; becaufe here the decree is not, in faét, annulled, 
fince their pay is alfo their property, and the payment from that is 
more eafily effeGed than from their other poficfhons. 


Tre Abilas of an emancipated flave are the family and kindred of 
his emancipator, they being confidered as his anders and affflants ;— 
and in the fame manner, the Aé:/as of a client under a contraét of 
Mawdlat* are his patron ¢, and the kindred of his patron, as thofe 
are his affiftants. 


* See Vol. III. p. 448.<-The client under a contra& of AMawalat is, generally, a 
profelyte, adopted by the perfon to whom he owes his converfion to the faith; and the law 
thus provides him Ali/a:, as he ftandgunconne&ted with the Afufudman commynity other- 
wile than by the contradt of Maweiat. 

+ The perfon who has adopted him. 
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Any fine fhort of the twentieth part.of the déyit, or complete fine, 
is not due from the Akilas; but a twentieth, or any proportion above 


prophet, ‘* AKILAS are not to pay a fine for wilful murder, nor any 
‘s hing incurred by the offence of a fave, or tn confeguence of a compas 
‘s fition, or by the acknowledgment of the offender, or (in fhort) amy 
** thing lefs than the multi for a cyt ;’'+and the mul& for a cut is a 
twentieth of the deyit, or complete fine. Befydes, the fine ime 
pofed upon the Aéi/as, for this reafon among others, left the payment 
of it might prove ruinous to the offender himfelf; which, however, 
is not to be apprehended from any thing fhort of a twentieth of the 
whole, as that is, comparatively, but a {mall matter, and therefore 
not likely to prove eflentially injurious to him.(The limitation, in 
this particular, to a twentieth, is upon:the authority of the Koran.) 
What is here mentioned applies folely to the fine for offences fhort of 
life ;—for where /ife is concerned, the Aé/as muft pay the fine, not- 


* withftanding it fall fhort of a twentieth of the complete fine ;-~as 


aa, 


when at falls 
folely on 
the offender, 


where, for inftance, a’perfon kills a flave, whofe value is lefs than 
a twentieth of the complete fine; in which cafe the murderer’s Akilas 
are liable for the value, that being the fine for a flave. 


Ir, by any offence not affecting life, a fine be incurred fhort of a 
twentieth, it is due from the property of the offender, upon a favour- 


_ able conitruction. Analogy would fuggeft that it is the fame thing, 


in this particular, whether the fine be more or /e/s; in other words, if 
it be /e/s than the twentieth, ftill it falls upon the Aé/as in the fame 
manner as if it were more; (and fuch is the opinion of Ssafei;) or elfe 
nothing whatever falls upon them, whether it be more or /efs. The 
reafon, however, for a more favourable conftrution is, that the pro- 
phet decreed that, the fine for an embryo in the womb fhould be paid 
by the Adidas; and the fine for an embryo is a twentieth of the fine for 
a man, (as was formerly mentioned.)—Any thing, therefore, fhort 

of 
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of the mulct for a-cut flands upon the fame footig with a matter of 
property, as being an equitable adjudgment, rendered obligatory by 
an arbitration,—-in the fame maaner as a compenfation for property is 
rendered obligatory by appraifement ; and accordingly, it is “— from 
the property of the offender. 


AKILaAs are not liable for any thing incurred by the offence of a 
flave, or in confequence of a compofition, or by the acknowledgment 
of the offender; becaufe of the tradition of Jon Abbas above quoted ; 
and alfo, becaufe a flave does not come within the defcription of a 
coadjutor, nor does he receive asd from any one ;—and acknowledg- 
ment or compotition cannot be admitted in proof againft the Aéi/as, 
the acknowledger or compounder not being poflefled of any authority 
over them. éi/as, therefore, are not liable for any thing incurred 
by the acknowledger;—unlefs, however, they verify his acknow- 
ledgment; in which cafe they are liable for the fine, as they here 
admit the plea of the avengers of the offence, and fuch admiffion is 
proof againft them. , 


Ir a perfon make an acknowledgment of homicide by mifadven- 
ture, and the avengers of the offence neglect applying to the Kazee 
until after two years, the Adzee muft then award the fine to be paid 
in three years from the date of his decree ; for as a delay of payment 
for three years from the date of the decree is admitted in a cafe of ho- 
amicide eftablifhed upon proof, it is confequently allowed in a cafe of 
acknowledgment @ fortior1. 


Ir the murderer and the avenger of offence coincide, and agree 
that ‘* fuch a Kdzee, of fuch a place, has decreed, upon the teftimo- 
‘* ny of witneffes, a fine againft the é/as of him [the flayer) refi- 
‘¢ ding in Koofa,”—and the Aki/es deny this, they are not liable for 
any thing ; becaufe each party affirming the other’s affertion is no proof 
againftthem. Neither is the murderer bimfelf liable for any thing ; 
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for it appears thithe fine was decreed againft the %//as folely on the 
ground of 2 mutual confirmation between the’murderer and the-aven- 
gers of blood, which confirmation is a proof againft the Aéilas, but 
not againft the murderer himfelf. Nothing, therefore, falls upon 
him ;—unlefs, however, he be enrolled and have pay appointed to him 
inthe fame regifter with the Ads/as; in which cafe he is to pay his 
proper thare of the fine; becaufe with refpect to Ars fhare of it he has 
made an acknowledgment againft himfelf; and his acknowledgment, 
{o far as it merely affects himfelf, muft be admitted in proof againft 
him; but with refpe& to the thares of the dias, he has made an 
acknowledgment affe€ting ethers; and an acknowledgment tending to 
affect others cannot be admitted. 


Ir a perfon accidentally killa flave, the fine, namely, the value of 


fave, hisva- the flave, is due from the Afs/as of the flayer; becaufe it is a confide- 
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ration for the perfon, as was before mentioned. According to an 
opinion of Shafei, it is due from the property of the flayer, as being, 
in fact, a confideration for property; whence (as he maintains,) the 
flaver is refponfible for the flave’s value to whatever amount. The 
former opinion 1s approved. 


Ir a freeman commit an offence upon any part or member of a flave, 
the atonement for fuch offence does not fall upon the Méi/as; for as 
(according to our doétors) the members of a flave area {pecies of pro- 
perty, it is therefore due from the property of the offender, without 
alteéting any others, agrecably to the arguments already fet forth upon 
that head. According to an opinion of Shafei, on the contrary, it 1s 
due from the déilas, in the tame manner as where a fimilar offence is 
committed upon a freeman. The former opinion is approved. 


Our dogtors teach that, in a cafe where the Nayer is deftitute of 
Akilas, the fine is due from the public treafury, the whole Mafuhnan 
community being held to be the aiders of a perfon fo fituated. As, 

‘ moreover, 
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moreover, if this perfon were to die, his property would go, as an 
inheritance, to the public treafury, it follows that any thing incurred 
by him muft be paid therefrom. 


Tux child of a woman divorced by Laan [affeveration] has, for 
his Aé:/as, his maternal kindred, bis defcent being eftablithed from 
his mother, not from his father *, If, however, his maternal Aéilas 
having paid the fine, his father fhould afterwards claim or acknow- 
ledge him, his maternal ér/as are entitled to take, from his paternal 
Mhilas, in three years from the time of the Kasee pafling a decree of 
reunburfement in their favour, whatever they may have fo paid; be- 
caufe it then appears that the fine was duc from the paternal éz/as, 
not from the maternal; forthe father, by claiming him, falfifies him- 
felf, (in other words, acknowledges that he had affeverated falfely ;) 
whence it is evident that the child’s defcent ftood eftablifhed in the fa- 
ther from the beginning, his afleveration being rendered null by his 
fubfequent falfification ;—and upon its thus appearing that the mater- 
nal Aéi/as have paid what was in fact due from the paternal, the for- 
mer are confequently entitled to reimburfe themi{elves from the latter, 
as they difburfed the fine,—not in a gratustous manner, but per force, 
in purfuance of the Kdzee’s decree.—In the fame manner alfo, if a Mo- 
kdtsh die, leaving property fufficient to difcharge his ranfom, and a 
fon, a freeman, (by being born of his wife who was free,) and the 
fon neglect difcharging the ranfom until at length he happens to kill a 
perfon by mifadventure, and his maternal kindred pay the fine, and 
he then difcharge the ranfom, they [the maternal kindred] are in 
that cafe entitled to recover from the father’s tribe whatever they may 
have fo paid ;—-becaufe, upon the fon difcharging the ranfom, he be- 
comes connected with his father’s family from the laft inftant of his 
{the father’s] life, wherefore it appears that the maternal kindred have 
paid what was in fact due from the paternal,—not in a gratuitous 


* See Vol. I. p. 349- 
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manner, but per force, in purfuance ofa judicial decree. In the fame 
manner, alfo; if a man inftigate a.boy to flay any penfon, and he flay 
the perfon accordingly, and his Aé:/as pay the fine, they are .after> 
wards entitled to recover the fame from the Adi/as of the inftigator, 
upon the inftigation being ¢ftablifhed by-proof; or, if the inftigatitn be 
eftablifhed, not by proof, but by the acknowledgment of the nattiga- 
tor, they recover it from his property. It is to be obferved, however, 
that the boy’s Adi/as, in this inftance, take their reimburfoment 
the intligator, or his Aés/as, ia three years from the time’ of the 
s paffiug a decree in their favour, this indulgenge in pont: af 
time being allowed, in the payment of fines | in order that diftrefe 
be avoided, . 


TRE compiler of the Hediva remarks that here follow a gteat variety 
of cafes and examples, ftated by Mohammed, the primary of which are 
four.—I. Where the ftate of the flayer is changed, and’his Wiia trant- 
ferred to others by fome fupervenient occurrence, (foch as manu- 
miffion;) in which cafe his offence'is:not transferred fram his former 
Akilas, whether the Aédzee iffue a decree; or not.—For inftance :-— 
the male flave of fome perfon marries the female flave of fome other 
perfon ; and her mafter emancipates her; and within fix months there- 
after fhe brings forth achild; and this child committing manflaughter, 
the fine falls upon the Aki/as of the mother;—and the male flave’s mafter 
afterwards emancipates him, in confequence of which the Wile of the 
child apnertains to him:—in which cafe the fine incurred by the child’s 
offence ftill refts upon the mother’s Aérfas, and does riot devolve upon 
the father’s Aéi/as, whether the Kdszee have iffued his decree of fine 
for the offence or not.—IT. Where fome unlooked for circumftance 
occurs (fuch as a claim laid to a child born of a woman divorced by 
Laan;) in which cafe the matter is transferred from the éi/as on 
the oie fide to the ésas on the other ;—as has been explained in the. 
example before ftated. (The cafe of the Mokdt:b, there mentioned, 
alfo — on this ground ; becaufe uperf the payment of the ranfom 

he 
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he appears to have been free from the inftant of his demife; and 
hence it does not reft upon the former ground; for here the caufe is 
altogether unexpecied, and is therefore not merely a /uperventent occur- 
rence.)—II1. Where the ftate of the offender is not altered, but his 
Akilas changed, in this way, that his regiftry was at Koofa, and was, 
after his offence, transferred to Ba/ra ;—in which cafe regard muft be 
paid to the decree of the Kdzee; in other words, if he have decreed 
the fine againft the former Aki/as, and the Afkilas be then changed, 
the matter does not devolve upon the latter Adi/as ; but if the 

be changed previous to the Auzee’s decree of fine againft the firft 

he muft in that cafe decree it againft the latter dfs/as.—1V. Where 
the Aé:/as ftill continue the fame, but obtain an increafe, (by there 
having been among them an infant, who in the interim attains to ma- 
jority, or by fome of them dying, and others of the neareft tribe being 
conjoined in the fine;)—in which cafe the additional éz/as are aflo- 
ciated with the original 4é:/as in the payment of the fine, whether the 
Kézee have decreed a fine againft the Aé:/as, or not,—excepting only 
with refpeét to fuch part as may already have been paid by the former 
Akilas.—W hoever pays due attention to thefe four primary examples, 
as grounds of proceeding in this particular, will be enabled to form a 
judgment, and determine upon almoft every cafe which can occur. 
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Definition of ASAYA is the plural of Wafecat.—Wafteat means an en- 
Ee ele dowment with the property of any thing after death,—as if 


one perfon fhould fay to another, ‘* give this article of mine, after 
‘© my death, toa particular perfon.”—The thing fo given is termed 
the Moofee bé hee, or legacy;—the perfon who wills that it be given 
is denominated the Mdw/ee, or teftator; the perfon in whofe favour 
the will is made is called the Moofee /é boo, or legatee ;— and the per- 
fon appointed to carry the will into execution is called the Wa/fee, or 
executor. “ 
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Of Wills that are legal, and Wills that are laudable ; 


and of the Retractation of Wills. 

Of the Bequeft of a Third of the Eftate. 

Of Emancipation upon a Deathbed; and of Wills re- 
lative to Emancipation. 

Of Wills in favour of Kinfmen, and other Con- 
nections. 


Of Ufufrudtuary Wills. 

Of Wills made by Zrnmees. 

Of Executors, and their Powers. 
Of Evidence with refpe& to Wills. 


CHAP. I. 


Of Wills that are legal, and Wills that are laudable ; 


and of the Retractation of Wills. 


Wirts are lawful, on a favourable conftruction. Analogy would wits are 
fuggeft that they are unlawful ; becaufe a dequeff fignifies an endow- 
ment with a thing in a way which occafions fuch endowment to be 
referred to a time when the property has become void in the proprictor, 
[the teftator ;|—and as an endowment with reference to.a future 
period, (as if a perfon were to fay to another, ‘* ] conftitute you pro- 
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‘* prietor of this article on the morrow,” ) is unlawful, fuppofing, 
even, that the donor’s property in the article {till continues to exift at 
that time, it follows that the fufpenfion of the deed to a period when 
the property is null and void, (as at the deceafe of the party,) is un- 
lawful, @ fortiori. The reafons, however, for a more favourable 
conftruction, in this particular, are twofold.—First, there is an in- 
difpenfible neceffity that men fhould have the power of making be- 
quefts; for MAN, from the delufion of his hopes, is improvident, 
and deficient in praCtice; but when ficknefs invades him he becomes 
alarmed, and afraid of death. At that period, therefore, he ftands 
in need of compenfating for his deficiencies by means of his property ; 
—and this in fuch a manner, that if he fhould die of that illnefs, his 
objects (namely, compenfation for his deficiencies, and merit in a fu- 
ture ftate) may be obtained,—or, on the other hand, if he fhould re- 
cover, that he may apply the faid property to his wants ;—and as thefe 
objects aré attainable by giving a legal validity to wills, they are there- 
fore ordained to be lawful*.—SeconpLy, wills are declared to be 
lawful in the Koran and the traditions ; and all our doctors, more- 
over, have concurred in this opinion. 


Ir a perfon make a will in favour of a ftranger, to the amount of 
a third of his property, it is valid, although the heirs of the teftator 
fhould not be confenting thereto; for it is fo recorded in ‘the tra- 
ditions. 


A BEQUEST to any amount exceeding the third of the teftator’s 


* In this place are ftated an objection and reply, which the tranflator has omitted in the 
text, in order to avoid an interruption of the fubjeQt.—Fix. 

“« Osjzcrion.—If the right of property in the proprietor become extinct at his decease, 
“ how can his act of endowment be then valid? 

“Repiy.—His right of property is accounted to endure at that time from neceffity,— 
“in the fame manner as holds with refpe& to executing the funeral rites, or difcharging 
“ the debts of the dead.” 
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property is not valid. In proof of this the following tradition is further ex- 


quoted, as delivered by Abee Vekafs. ** In the year of the conqueft “"” 


‘** of Mecca, being taken fo extremely ill that my life was defpaired 
‘* of, the prophet of Gop came to pay me a vifit of confolation. I 
told him, that, by the bleffing of Gop, having a great eftate, but 
no heirs, except one daughter, I wifhed to know ‘ sf I might difpofe 
of it ALL by wiLv.” He replied, ‘ No!’ and when I feverally in- 
terrogated him ‘ of I might leave TWO THIRDS, 07 ONE HALF ;’ 
he alfo replied in the negative ;—but when I afked of J might leave 
“* aA THIRD, he anfwered, 2%s, you may leave A ‘THIRD of your pro- 
“¢ perty by will: but a third part, to be difpofed of by will, 1s a great 
‘* portion; and ‘tt 1s better you fhould leave your heirs rich, than ina 
“6 Rate of poverty, which might oblige them to beg of others." —Befides, 
the right of the teftator’s heirs is connected with his property; for 
when he is in his laft ilnefs he has no further ufe for it ; and as this is 
the caufe of the title to it becoming null and void in him, and vefting 
in the heirs, their right therefore, at that period, becomes conneéted 
with it accordingly. This right, however, is not recognized by the 
LAW, with refpect toa ftranger, to the extent of one third of the 
eftate, in order that the teftator may be enabled, by bequeathing a 
third of his property out of his family, to atone for his paft deficiencies, 
as before mentioned. With refpect to the heirs themfelves, on the 
contrary, this connexion of right is recognized to the extent of the 
whole of the teftator’s property; (whence it is that if a perfon fhould 
difpofe of a third of his property to a part of the heirs, it would not be 
valid ;) for if no regard were paid to the connexion of their right with 
the whole of the property, with refpect to themfelves, fo as to legalize 
the bequeathing a third of it to a part of them, in that cafe the obje& 
of a will (namely, a compenfation for deficiencies) might not be at- 
tended to, as itis poffible that the teftator, inftead of including the 
whole of the heirs, might leave the third only toa {elect part of them ; 
and this would be an injury to the others, and would: confequently 
induce a breach of the ties of kindred, which 1s unlawfuk It ts to be 

obferved, 
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obferved, however, that although a will, bequeathing more than a 
third of the teftator’s property, be not lawful,gyet if the heirs, being 
arrived at the age of maturity, fhould give their confent to it, after 
the death of the teftator, it then becomes valid; ‘for the objeétion to 
its validity 1 is founded mercly on a regard to their right, and therefore 
docs not operate any longer, after they themfelves agree to forego 
fuch right. Their confent, indced, during the lifetime of the soltatar! 
is not regarded; for as this is an aflent Brey oul to the eftablifhment 
of their night, they are therefore at hberty to annul it upon the death 
of the teftator. It is otherwife where the confent is given after that 
event; for as this is an aflent fubfequent to the eftablifhment of their 
right, they are not afterwards at liberty to annul it. x 


Wrere a perfon makes a will in favour of part of his heirs, the 
fame rule holds as in the cafe of bequeathing more than a third to a 
ftranger;—in other words, the deed is not valid, unlefs the other 
heirs give their confent to the difpofition after the death of the tefta- 
tor; and their confent previous to his death will have no effect. It is 
to be obferved that, in every inftance where a will is rendered valid 
by the content of the heirs, the legatee’derives his property from the 
teflator, not from the ders. This is the opinion of our doctors. Sha- 
fei maintains that he derives his property from the heirs. The opi- 
nion of our doctors 1s approved ; for the will of the teftator is the oc- 
cafion of the property, the confent of the heirs being only the removal 
of a bars and as the law has regard to the caufe, not to the removal 
of a bar, the property 1s therefure derived from the teftator, not from 
the heirs ;—(whence it ts that feizin is not requifite*; for if the pro- 
perty were derived from the heirs, fetzin would be requifite ; becaufe 
the transfer of property from a living proprietor, without receiving 
any thing ia retura, is in effect a gi/, to the eftablithment of which 


® Meaning, @ the teftator’s taking poffeffion of the bequeft is not requifize to 
blithment of gs right in it.” 
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the feizin of the donee is a neceflary condition ;)—in the fame manner 
as where a pawner fells the pawn, in which cafe the ratification of 
the deed of fale refts entirely on the pawnee, and if he give his con- 
fent, the fale is valid, and the purchafer derives his property in the 
article fold from the pawner, not from the pawnee. 


Tr a perfon make a bequeft in favour of another from whom he has 
received a mortal wound, it is not valid; whether the murderer be 
one of his heirs, or a ftranger, or whether he may have wounded 
him wilfully or by mifadventure, provided he be the aétual perpe- 
trator of the deed; becaufe it is recorded in the traditions, that 
“* there is no /eeacy for a murderer; and alfo, becaufe, as the per- 
fon who gave the wound has haftened the death of the teftator, he 
is, by way of punifhment, excluded from the benefit of the will, in 
the fame manner as a perfon under fimilar circumftances is excluded 
from inheritance. —So likewife, wherea man, having made a bequeft 
in favour of a particular perfon, is afterwards killed by that perfon, 
fuch bequeft is invalid.—If, however, in thefe cates, the heirs fhould 
give their confent, the bequeft then becomes valid, according to Ha- 
necfa and Mohammed.— Aboo-Yoofuf is of a contrary opinion; becaule 
the offence of the murderer, which ts the caufe of the invalidity of 
the will, ftill exifts—The arguments of Haneefa and Mohammed 
upon this point are twofold.—First, the defect in the validity of the 
will, with. re/pe to the murderer, is on account of the right of the 
heirs ; becaufe the advantage of fuch defcé refults to them, as m the 
cafe of exclufion from inheritance.—Srconpry, the defeé in the va- 
lidity of the bequeft, as made mm favour of the murderer, is owing to 
the heirs withholding their confent, in the fume manner as mm the cafe 
of a will in favour of part of the heirs; and confequentiy, as the con- 
fent of the remaining heirs, in that inttance, cftablifne> the validity of 
the will, it follows that the confent of the heirs at large eroun have the 


fame effect in the cafe in gucftion. | 
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Ir a man make a bequeft in favour of a part of his heirs, it is not 
valid; becaufe of a traditional faying of the prophet, ‘* Gop das a/- 
‘¢ Jotted to every heir his particular right ;” and alfo, becaufe a will in 
favour of a part of the heirs is an injury to the reft; and therefore, if 
it were deemed legal, would induce a breach of the ties of kindred.— 
Befides, it is faid, in the traditions, ‘** @ begucft to particular heirs is 
‘© unjuft.”’—It is to be obferved that in judging whether the legatee 
be an heir, or otherwife, regard is paid to the time of the teftator’s. 
death, not to the period of making the will; becaufe the efficacy of the 
will is eftablifhed after the death of the teftator.—(The gift of a dy- 
ing perfon* is in this refpect of the fame nature with a legacy, both 
being the fame in effet, and is therefore executed to the amount of a 


third of the property.) —If, on the contrary, a dying perfon make an 


acknowledgment in favour of a part of his heirs, regard is paid to the 
time of fuch acknowledgment; becaufe the acknowledgment of a dy- 
ing perfon is an immediate and complete act of his own, and has not 
any reference to a future period ;—and fuch being the cafe, it follows 
that it is not valid in favour of any who were actually heirs at the 
time of making it,—and that it is valid with refpect to fuch as were 
not heirs at that time; although they fhould become fo afterwards ; 
—as where, for inftance, a perfon makes an acknowledgment in fa- 
vour of his child, who is a flave, and the child recovers his freedom 
before the death of the father ; in which cafe the acknowledgment fo 
made 1s valid, notwith{tanding the child, by the recovery of his free- 
dom, became one of his father’s heirs ;—for as, at the time of the 
acknowledgment, he was not an heir +, any acknowledgment made 
in his favour was virtually made in favour of his mafter, who was a 
ftranger ;—and the validity of the acknowledgment being once efta- 
blifhed, it does not afterwards admit of being annulled from the cir- 


. Arab. Mareez. Literally, fch,—but always (in the language of the Law) meaning, 


+ A flave cannot poffefs any right of inheritance. 
cumftance 
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cumftance of the child’s becoming an heir.—It is to be obferved, 
however, that although a bequeft in favour of a part of the heirs be 
not valid, yet it is rendered fo by their confent, as was already men- 
tioned.—If, moreover, a part fhould give their content, and part 
withbold it, the bequeft then becomes valid in proportion to the 
amount of the fhares of thofe who content, and invalid in proportion 
to the amount of the fhares of the others. 


Tue bequelt of a Muffulman in favour of a Zimmee, or of a Zimmee Bequefts are 
in favour of a Muffu/man, is valid: the former, becaufe Gon has faid, adeeb 
inthe Koran, ** YE ARE NOT PROHIBITED, O BELIEVERS, ion ae Z. 

‘* ACTS OF BENEVOLENCE TOWARDS THOSE WHO SUBJECT THEM- 
‘‘ SELVES TO YOU, AND REFRAIN FROM BATTLES AND CONTEN- 
‘s rrons;"—and the latter, becaufe Zimmees, in virtue of their compact 
with the Muffulmans, are confidered in the fame light with them in 
all temporal concerns; and as, on this principle, an intercourfe of 
good offices towards each other is held lawful during life, they are 
therefore in the fame manner permitted to extend beyond the grave. — 
It is related in the Fama Sagheer that a will in favour of an hoftjle in- 
fidel is not valid, as Gop has prohibited, in the Koran, the exercife 


of benevolence towards them. 


THE acceptance or rejection of a bequeft is not eftablifthed until The 


after the death of the teftator; for as the bequeft dues not take tion of them 
effect before that event, thofe cannot be previoufly regarded.—Hence ae 
the acceptance or rejection during the life of the teftator has no effect, til ater the 
in the fame manner as an acceptance declared before the exiftence of 
acontra&t.—If, therefore, a legatee accept a bequeft after the death of 
the teftator, it is valid, notwithftanding he may have rejected it during 


his lifetime. 


Ir 1s preferable and moft advifable not to leave legacies, if the heirs i, 
be poor, and their particular portions not fuch as to enrich them; © 
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becaufe this manifefts benevolence to the heira, who have a fuperior 
claim to it from the relation in which they ftand, Gon having declared, 
in the Koran, ‘S THE EXERTIONS OF GENEROSITY TOWARDS RE- 
‘© TATIONS IS MORE LAUDABLE THAN TOWARDS STRANGERS. = 
Befides, in this an obfervance of two claims is maintained, namely, 
that of poverty and confanguinity. If, on the contrary, the heirs be 
rich, or the particular portions affigned to them be {uch as to enrich 
them, it is moft advifable to leave fomething fhort of a third of the 
eftate in legacies, as a legacy toa ftranger 1s an act of charity, where- 


as the beftowal of the whole upon the heirs is a gift; and the former 


is more laudable than the latter, being calculated to gain the favour 
and good will of Gop. Some have faid that in fuch cafe the propri- 
etor is under no reftraint, but is perfectly at liberty to make a will m 
favour of {trangers, or to fuffer the whole to pafs to the heirs, as each 
has its particular merit, the firft being an act of generofity, and the 
fecond an obedience to the dictates of natural affection. 


THE property of a legatee in a legacy is eftablifhed by his accept- 
ance of it. Ziffer is of opinion that a legacy is like an inheritance; be- 
caufe the legatee acquired the property by tranfition from, and fuccef- 
fion to, the teftator, in the fame manner as an heir acquires it by fuc- 
ceffion to and defcent from the laft pofleffor; and therefore his accept- 
ance is not neceflary towards the eftablifhment of the property, in the 
fame manner as holds in the cafe of inheritance.—Our doétors, on the 
contrary, argue that a legacy eftablithes the property in the legatee & 
nove, and does not veft by fucceffion and defcent as in the cafe of in- 
heritance ;—(whence it is that a legatce cannot reject the legacy on ac- 
count of any defect; in other words, if a perfon, having purchafed a 
fave, for example, fhould bequeath him to another, and the legatee, 
after the death of the teftator, difcover the flave to have fome fault or 
defect, it would not, on thisaccount, be in his power to return him 
to the feller, as an heir, in a fimilar cafe, would be entitled to do;— 
and likewife, that nothing can be returned to a legatee on account of 

8 a defect ; 
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a defect; im other words, if a. perfon fhould bequeath his whole 
eftate by will, and afterwards {ell fomething belonging to it, and 
the buyer difcover a defect in the fame, ftill he would not have the 
power of returning it to the legatee, whereas he might to an heir;) 
-—and fuch being the cafe, it refts, therefore, entirely on his accept- 
ance, as no perfon can be made proprietor of any thing againft his will. 
Inheritance, on the contrary, is a fucceffion; (whence it is that the 
rules above mentioned have effect in it;) and an heir is therefore, as it 
were, forcib/y put in pofleffion of his inheritance, by the efpecial or- 
dinance of the Law, the validity of it not being fufpended on his ac- 
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ceptance or confent. It is to be obferved that acceptance, in cafes of which may 


bequeft, is of two kinds.—I. Exprefs, which needs not to be ex- 
plained.—II. Implied, which is where the legatee dies without having 
either declared his acceptance or refufal; for this alfo is an acceptance 
in effect; becaufe the bequeft is rendered complete on the part of the 
teftator by his death, (in other words, it cannot be refcinded after 
that event ;) and as it was fufpended in its effect purely in deference 
to his right of rejection, it of courfe falls into his property upon his 
demife ;—in the fame manner as holds in a cafe of fale with a referve 
of option to the purchafer; in which inftance, if the purchafer die 
without formally fignifying his affent to the fale, it 1s then regarded 
as complete, and the article fold is confidered as part of his eftate. 


Ir a perfon deeply involved in debt bequeath any legacies, fuch 
bequeft is unlawful and of no effeét ; becaufe debts have a preference 
to bequefts, as the difcharge of debts is an abfolute duty, whereas be- 
quefts are gratuitous and voluntary; and that which is moft indifpen- 
fable muft be firft confidered. If, however, the creditors of the de- 
ceafed relinquith their claims, the bequeft is then valid, the obftacle 
to it being removed, and the legatee being fuppofed to ftand in need 
of his legacy. 


Pp pp 2 Bequest 
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Beavest by an infant is not valid. Séafe# maintains that it is valid, 
provided it be made toa difcreet and advifable purpofe ; becaufe Omar 
confirmed the will of a Yaffai, (that is, a boy who has nearly reached 
the age of maturity ;) and alfo, becaufe in the execution of it a degree 
of advantage refults to the infant, inafmuch as he acquires the merit 
of the dced,—-whereas in the annulment of it he is deprived of all ad- 
vantage. The arguments of our doétors, in fupport of their opinion 
upon this point, are twofold.—First, a will is a voluntary act, con- 
cerning which an infant has not a capacity of forming a proper judg- 
ment. SeconpD.iy, thedeclaration of an infant is not of a binding 
nature; but if the validity of a bequeft by fuch were admitted, that 
effect would follow of courfe.—With regard tothe tradition of Omar, 
the term Yaffa:, there ufed, muft be underftood to mean a perfon juft 
arrived at the age of maturity, or, ‘‘ the wi// of the Yafas” relates 
merely to the celebration of his obfequies, which is lawful in the opi- 
nion of our doctors. Befides, the annulment of the will is advantage- 
ous to the infant, fince in allowing his property to pafs to the heirs 
the rights of natural affe€tion are maintained, as before mentioned. 
With refpe&t to the aflertion of S4afei, that ** in the execution of 
*¢ the will-an advantage refults to the infant,’’ it may be replied that 
the point to be attended to, in cafes of advantage or lofs, is, the im- 
mediate tendency of any act or deed, and not what may eventually 
refult from it; in other words, if the deed itfelf, in its immediate 
tendency, produce advantage, the execution of it on account of the 
infant is preferable; but in the cafe here confidered the deed, (that is, 
the bequeft) in its immediate tendency, leads to a lofs of property, al- 
though eventually the infant have an advantage, the bequeft having 
been made with a view to obtain merit in the eye of Gop; and fiance 
the bequeft of the infant, in its immediate tendency, occafions a lofs, 
it is not valid ;—1in the fame manner as holds in cafe of a divorce ; in 
other words, if an infant divorce his wife, or his guardian do fo on 
his behalf, it is not binding, notwithftanding a divorce may on many 
oceafions be attended with advantage,——as where an infant, having a 

wife 


wife who is poor, wifhes todivorce her, and marry her fifter, who is rich 
and handfome.—In fhort, bequeft by an infant is invalid, according 
to our doctors ;~—and in the fame manner, if an infant fhould make a 
will, and die after he had attained to maturity, the will is not valid, as 
having been made at atime when he was unqualified for fuch an ac; 
and fo likewife, if an infant thould fay, ** It is my will, whenever 
‘* T reach the age of maturity, that a third of my eftate be contidered 
** as a legacy in favour of a particular perfon,”’ the will is not valid; 
becaufe an infant, being unqualified, is not competent to make a will that 
fhall be deemed valid immediately, or that can be rendered fo by being 
fufpended toa future period ; in the fame manner as he is incapable of 
divorce or emancipation. It is otherwife with refpect to a flave or a 
Mokatib; for they poflefs a complete competency, obftructed merely 
by the right of their mafter; and therefore all their acts (fuch as 
divorce, bequeft, or fo forth) are perfectly valid if referred to a period 
when that bar no longer exifts; as where a flave (for inftance) fays 
‘* J declare my wife to be divorced whenever I am free.” 


Bequest by a Moédtib is not valid, notwithftanding he leave ef- 
fects fufficient to difcharge his covenanted ranfom; becaufe the pro- 
perty of a Moédrid is not a fit fubje&t of gratuitous acts. Some 
affert that this 1s according to sas al but that the two difciples 
hold a contrary opinion. 


A wILt in favour of a foetus in the womb, and a will bequeath- 
ing a foetus, are both valid, provided the birth happen in lefs than fix 
months from the date of the will. The ground on which the firft 
cafe proceeds is, that a legacy is, in a manner, a fucceffion to pro- 
perty; and as a foetus is capable to fucceed in the cafe of inheritance, 
jt is fo likewife in the cafe of a iegacy, that being analogous to in- 
heritance. If, however, the legatee fhould reject the legacy, it is 
rejected accordingly, as a bequeft bears alfo the fenfe of an endowment, 
which may be declined. It is different with mberitance, as that is 


purely 
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purely a fuccefion, and is not annulled by the rejection of the heir.— 
Gift, moreover, differs from bequeft, it not being (like bequeft) ad- 
mitted in favour of a foetus; for gift is purely an endowment; aad no 
perfon can endow a foetus with any thing. ‘The ground, on the other 
hand, on which the fecond cafe proceeds is, that the exiftence of the 
foetus is underftood at the period of making the will; and as the legacy 
of things not yet in being (fuch as the fruit a tree may hereafter yield) 


is valid, it follows that a legacy of a thing aCtually exifting is valid 
a fortiori. 


Ir a perfon bequeath a female flave, and except the offspring of 
her womb, both the bequeft and the exception are valid. The ée- 
guefi is valid, becaufe the words ** female flave’”’ do not include the 
offspring. As, however, in the bequeft of a female flave, her off- 
{pring is included dependantly, where the bequeft is abfolute, it fol- 
lows that where a flave is bequeathed with an exception of her off- 
{pring, fuch bequeft is valid. The exception alfo is valid; becaufe as 
it is permitted to bequeath a foetus in the womb, it is alfo allowable 
to except it from a legacy; for it is a rule that whatever is in itfelf 
capable of being the fubject of a deed may alfo be excepted from that 
deed ; and vice verfa. Befides, the acceptance of the legatee is fuf- 
pended until the death of the teftator ; and the annulment of the de- 


claration, previous to the acceptance, is valid, as in a cafe of fale for 
inftance. 


Uron the teftator either exprefsly refcinding his bequeft, (as if 
were to fay, ‘‘ ] retract what I had bequeathed,”) or performing 
any act which argues his having refcinded it, retra€tation 1s eftablifhed. 
It is eftablifhed, in the former inftance, evidently; and fo ikewife in 
latter ; for as acts are demonftrative of the inclination as much as 
exprefs words, they are confequently equivalent thereto.—It is to be 
obferved, that if the teftator perform, upon the article he had be- 
queathed, any act which, when performed on the property of an- 


other, 
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other, is the caufe of terminating the right of the proprietor, (fuch 
as the flaughter of a goat, or the fleaing, roafting, or boiling of it, 
the fabrication of a veflel from a piece of copper, the grinding wheat 
into flour, or the fabrication of a {word from iron,)—fuch a¢t is a re- 
tractation of the bequeft. If, alfo, he perform upon it any act cre- 
ating an addition to the legacy, and this addition be fo conneéted, 
that the legacy cannot be feparately delivered, (as where a perfon 
bequeaths the flour of wheat, and afterwards mixes it with oil,—or a 
piece of ground, and afterwards ereéts a building on it,—or undreft 
cotton, and afterwards drefles it,—or a piece of cloth, and afterwards 
lines or covers a gown with it, )—fuch ad is a retractation of the be- 
gueft. It is otherwife with refpe& to plaiftering the wall of a be- 
queathed houfe, or undermining the foundation of it; for thefe acts 
do not indicate a retractation of the bequeft, as they affect the legacy 
in its dependancies only. 


Every ac or deed which occafions an extinction of the property 
of the teftator is a retractation from his bequeft,—(as where, for in- 
ftance, a teftator fells the article he had bequeathed, and afterwards 
purchafes it,—or gives it to fome perfon, and afterwards retracts the 
gift,)—and confequently, the legacy does not go to the legatee after 
his [the teftator’s] deceafe ;—becaufe a, will can hold good only with 
refpect to the teftator’s property; and therefore, upon his property 
being extinguifhed, the bequeft becomes null of courfe, (It 1s to be 
obferved that the wafhing of a bequeathed garment is not a retracta- 
tion from the bequeft; on the contrary, iis rather a confirmation 
of it, as it is a cuftom to wath garments before they are given to any 


perfon. ) 


Ir a teftator deny his bequeft, and the legatee produce witnefles 
to prove it, there is in that cafe a difference of opinion among our 
doctors ;—for according to Mohammed this is not a retractation ;— 
whereas boo Yoofaf maintains that it ss fo, becaufe refraclation fig- 
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nifies the teftator negativing his bequeft at the prefent time; and as 
the denial is a negative applying both to the prefent and to the paf, it 
therefore amounts to a retractation 2 fortior?:. ‘The argument of Ao- 
hammed is, that the denial of a bequeft fignifies the putting a negative 
upon it with refpect to the paf, of which its being negatived with 
refpet to the prefent is a confequence; and upon the bequeft being 
proved, by witneffes, to exift at prefent, the denial is of no effed.. 
Another argument is, that as a retractation implies the former ex- 
iftence of a will, and the prefent annihilation of it, and denial (on 
the other hand) difavows both the former and the prefent exiftence 
of it, there is therefore an evident difference between a retractation 
and a denial; whence the latter ought not to be confidered in the 
light of the former ;—and accordingly, denial not being a retractation, 
if a hufband deny his marriage, and the wife bring witneffes to prove 
it, ftill a feparation does not take place between them. 


Ir a teftator declare the will he has made in favour of a particular 
perfon to be an/awful or ufurious, this is not a retraCtation, becaufe 
the {pecification of it under the defcription of illegality or ufury is a 
plain proof that the fubject of the defcription (namely, the will) does 
actually exift. The cafe would be different if he fhould declare the 
will to be au//; for that is evidently a retraQation; becaufe, as a 
thing which is null is non-exiftent, the defcription of au// evinces 
that the thing fo defcribed no longer exifts, It is otherwife with the 
defcription of unlawful; for that indicates a continuance of the ex- 
iftence, as illegality cannot apply to a nonentity. 


Ir a teftator fhould defire that the execution of his will be fuf- 
pended for fome time after his death, this is not a retractation. If, 


on the contrary, he fay ** I depart noe my will,’ he is then held to 
have retracted it. 


Ir 
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Ir a perfon fay, ‘* I will that a particular flave, which I formerly 
‘¢ bequeathed to Zeyd, be given as a legacy to Amroo,”” in that cafe 
‘* a retractation from the firft will is eftablifhed, as the tenor of his 


A bequeft to 
one perion is 


{peech evidently fhews that it was not his intention they fhould both fame 


partake of the legacy. It is otherwife where a perfon firft leaves a 
particular article to one man, and then leaves the fame thing to an- 
other ;—as if he fhould fay, ‘* I will that this thing be given to Zeyd,”” 
and afterwards make a bequeft of the fame thing in favour of Amroo ;— 
for in that cafe a retractation of the firft will does not take place; the 
fubject, being capable of divifion, and the feparate fentences bearing 
that conftruction. 


Ir a perfon fay, ‘* the flave which I formerly left to Zeyd I now 
‘* bequeath to Amroo,” and at that time Amroo be not alive, the firft 
will, in favour of Zeyd, holds good; for that was annulled only 
on account of the legacy having been completely devited to Amreo ; 
and upon this no longer remaining in force, becaufe of Amroo’s death, 
the firft will reverts.—If, on the contrary, Amroo be alive at the time 
of the bequeft in his favour, and afterwards die before the teftator, 
the legacy [the flave] in that cafe pafles to the heirs, both bequefts 
being void,—the firft, because of the retractation,—and the lait, 
becaufe of the death of the legatee previous to thut of the teftator. 
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CHAP. I. 


Concerning the Bequeft of a Third of the Eftate. 


Ira perfon bequeath a third of bis property to one man, and a third 
to another, and the heirs refufe their confent to the execution of both 
bequefts, one third is in that cafe divided equally between the two 
legatees; for where the will exceeds a third of the eftate, and the 
beirs refufe their confent to the execution of the whole, it is then re- 
{tricted to one third, as has been already explained; and as, in the 
prefent inftance, the mght of both claimants is equally good, and 
the third is capable of divifion, it is therefore divided equally between 
them. 


Ir a man bequeath a third of his property to one perfon anda 

to another, and the heirs refufe to confirm the whole, in that 

one third of the property is to be divided between the legatees in 
three equal lots, two to the legatee of the third, and one to the le- 
gatce of the fixth ; becaufe the bequeft does not hold good for any 
thing beyond one third; and as both the legatees lay their claims on 
equally good ground, and it is impoffible to difcharge their demands 
(namely, a third and a fixth) with one third only, that is therefore 
fhared between them in proportion to their refpective claims, in the 
fame manner as is practifed with creditors, in difcharging the debts of 
a perfon who dies infolvent. Here, moreover, the right of one lega- 
tee istoa fixth, and that of the other toathird; and asa third is twice 
the amount of a fixth, the third is therefore divided between the claim- 
ants 
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ants in three fhares, two fhares going to the one, and otte¢hare to tia 
other. : 
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[* A wILL a way of Mohbabdt, on a deathbed, is the fame ‘in Cafes of At- 


effect as a bequeft of property, and is therefore executed to any amount ™ 


not exceeding a third of the teftator’s eftate. (Mobabat litérally figni- 
fies a gift. In the language of the Law it means a gift interwoven in 
fome compact or deed, as if a perfon fhould fell part of his property to 
another at an inferior value. ) 


Ir a perfon, having two flaves, one eftimated at thirty dirms, 
and the other at fixty, fhould on his deathbed will that the Qlave 
worth thirty dirms be fold to ,Zeyd for ten, and that the other worth 
fixty, be fold to Omar for twenty,—in that cafe Zeyd obtains a Mabag 
bat of twenty dirms, and Omar.a Mobabat of forty dirms; and this is 
what is denominated a will by MoAadat. But if the teftator fhould not 
be poffeffed of any other property than thefe two flaves, and the heirs 
refufe to ratify the will, in that cafe the Mobabdt is executed only in 
the proportion of a third. Now the whole of the property is ninety 
dirms, that being the aggregate value of the two flaves: one third of 
that, therefore, “(being thirty dirms,) 1s divided into three fhares, two 
or which are given in Mohabat to Omar, and onc to Zeyd ; that is, the 
flave worth fixty arms is fold to Omar for forty, and the other, worth 
thirty, t&Zeyd, for twenty. 

Ir a perfon, having two flaves, one valued at thirty arms, and the 
other at fixty, fhould on his deathbed emancipate both, fuch manu- 


at” 


* The whole paffage within the crochets feems to be an interpolation of the AZolovees 
employed in the compofition of the Perfan verfion of the Hepara, as the tranflator has 
confulted various Arabic copies, without finding it in any of them. It may poffibly have 
been inferted in fome copies of the work in the manner of marginal illuftrations, which in- 
duced the Selovees to give it a place in the text. 
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‘qiffion is in effed.a bequeft. If, eherefore, the perfon in queftion leave 


no other propesty than thefe two flaves, and the heirs refufe their con- 
fent to the emancipation, it takes effect in the proportion of one third ; 
that iato fay, each of the flaves igrendered free in one third of his va- 
Jue, and muft earn the freedom of the remaining two thirds PY eman- 
cipatory labour. | 


Ir a perfon bequeath a particular number of dirms, without {peci- 
fying the relative propertion they bear to his eftate,—fuch as a half, a 
third, afourth, or the like,—it is valid, but 1s executed only to the ex- 
tent of a third of his whole property, unlefs the heirs be willing to con- 
firs the whole. Thus ifa perfon, having only ninety dirms, fhould 
bequeath thirty to Zeyd, and fixty to Omar, and the heirs refufe their 
affent to it, in that cafe the fum of the two legacies is reduced to thirty 

of which Zeyd receives ten, and Omar twenty. | 


Ir a perfon. firft bequeath the whole of his eftate to one man, and 
then a third of it to another*, and the heirs refufe their affent, in that 
cafe one third of his eftate is divided into four fhares, of which three are 
given to the legatee of the whole, and one to the legatee of the 
third. This is according to the two difciples. Haneefa alleges that 
the third of the eftate muft be divided equally between the two le- 
gatees; for in his opinion, when a legacy is extended beyond 2 
third, the excefs is of no weight in the determinati#n. The 
argument of the two difciples is, that the teftator has two objects in 
view ; for firfi, he defigns that each of the legatees fhall receive the 
whole of his legacy ; and _/econdly, that a fuperiority of the one over 
the other. fhall be maintained. Now the attainment of the fr/ of thefe 
objects is impoffible, becaufe of the right of the heirs, and is, indeed, 
in itfelf impracticable ; but as there is no bar to the full accomplifh- 


© This fuppofes the teftator, firft, to fay “I bequeath the whele of my property to 
(for inftance,) and again, at fome future time, “I bequeath a third of my property to Amre,”" 


ment 
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ment of the fecond object, the fuperiority of the one over the othreriet: 
preferved, in the fame manner as in the cafes of bequeft by Mohbaddr, 
or emancipation, or, of legacies of a {pecific number of dirms. The 
argument of Hancefa is, that a will is null and void in whatever degree 
it may exceed a third of the eftate, where the heirs refufe their affent ; 
and cannot on any fort of pretext be executed in that amount, as 
being repugnant to the ordinance of the L Aw in this particular. Since, 
therefore, the will is rendered null in the excefs above a third, one 
object of the teftator (namely, to eftablifh a fuperiority) is alfo ren- 
dered null, as being comprehended an it; in the fame manner as a 
Mohabat is rendered null when interwoven in a contrat of fale 
which is afterwards invalidated; as where, for inftance, a perfon fells, 
by Mohabat, a flave valued at thirty dirms for twenty, and the fale | 
afterwards becomes void in confequence of the lofs of the fubject of it, 
previous to the delivery,—in which cafe the Mohabdt alfo becomes. 
void. It is otherwife in the cafes of bequeft by Mohbabds or emanci- 
pation, or of legacies of a {pecific number of dirms; for there the va- 
lidity does not reft on the confent of the heirs ; it being eventually 
poftible that the bequefts may become valid notwithftanding the heirs 
fhould refufe to ratify them, by the teftator, (for inftance,) after 
making the bequeft, increafing his property to a degree that might ren- 
der the amount of the bequeft no more than equal to, or lefs than, one 
third of the whole. Since, therefore, in thefe cafes, the bequett is not in 
itfelf null,-but rather ftands within the poffibility of being valid, a regard 
muft confequently be paid, in fuch inftances, to the fuperiority of oge of 
the parties. It is otherwife in the cafe here confidered; for it is in this in- 
{tance impoffible that the will fhould be valid, as has been already fhewn. 
It is alfo otherwife where a perfon bequeaths a particular flave, valued 
at one thoufand dirms, to Zeyd, and another, valued at two thoufand 
dirms, to Bicker, and has himfelf no other property than thefe flaves ; 
for although, in this cafe, there be a poffibility that the teftator may 
fo increafe his property as to render the amount of the two flaves 
equal to, or lefs than, a third of the whole, yet Bicker would receive 
a proportion 
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‘8 proportio® according to the-third, not according to the amount of 
the legacy, (viz. two thoufand dirms;) becaufe here the right of 
the legatees is connected with the fubftance of the flaves, on this 
ground, that if the {lave fhould be deftroyed, the will would be ren- 
dered void, notwithftanding the teftator might have acquired other 
property. Hence the apprehenfion before {tated is of no weight in 
this inftance, as the right of the legatee 1s here connected with the 
very article with which the right of the heirs has a connexion. In 
the cafe, on the contgary, of a legacy of a {pecific number of dirms, 
if the property of the tcftator be.deftroyed, and he afterwards acquire 
more, the legacy would be valid, and executed by means of the newly 
acquired property; whence it is plain that the right of the legatee, in 
the cafe of a legacy of a fpecific number of dirms, is not connected 
with the fubftance, and confequently is not annulled on account of its 
deftruction. 


The bequett Ir a perfon bequeath to another ‘* Ais /on’s portion of inheritance*,” 
Fins fuch bequeft is null; whereas, if he bequeath ‘* az EQUIVALENT fo 


$@ anrtian af 


oe we (| 2s fan's portion,” fuch bequeft is valid; for the firft isa bequeft of 
void, but not what is the property of another, whereas the fecond is mercly a be- 
ee i queft of fomething fimilar; and the femblance of a thing is different 
ae from the thing itfelf, notwithftanding its rate be determined thereby, 
Ziffer is of opinion that a bequeft of the former nature is likewife va- 
lid; becaufe at the time of making it the portion belonged ewsdently to 
the teftator. In reply to this, however, it is to be obferved, that the 
legacy does not take place until after the death of the teftator, when 
the property does not belong to him, and hence his bequeft of his 


fon’s portion is a bequeft of property not his own. 


* In this, and feveral fubfequent examples, the effect depends entirely upon the terms 
in which the bequeft is conceived, and which muft therefore be particularly attended to. 
Thus, in the prefent inftance, the teftator is fuppofed to fay, “ / bequeath to SUCH AN ONE 
“ my fon’s portion of inkerstance;"’ and fo of the ref, 
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Ir a perfon bequeath “‘ a portion of bis effate,” the legatee is in 
that cafe entitled to the {malleft portion allotted to any of the heirs, — 
provided, however, that fuch portion be not lefs than a fixth,: for 
then a complete fixth muft be given to him; and if it fhould exceed a 
fixth, in that cafe alfoa fixth is given to him; for he is in no wife to 
get more than a fixth. A cafe in which one of the inheritable por- 
tions is lefs than a fixth is where, for inftance, a perfon bequeaths to 
another ‘* @ portion of his effate,”’ and leaves heirs, at his death, a fon 
and a wife ;—in which cafe, although the thare of the wife be only 
an eighth, yet the legatee receives a {ixth, and the remainder is then 
divided between the wife and fon [the heirs] according to the ordi- 
nances of the Law. A cafe, on the contrary, in which all the in- 
heritable portions exceed a fixth, is where, for inftance, a perfon 
makes a bequeft in the terms here ftated, and dies, leaving heirs a 
full brother and wife; in which cafe, although the {malleft portion 
be afourth, yet the legatee is only entitled to a fixth; and that being 
paid to him, the remainder is then divided between the brother and 
wife, agreeably to the ordinances of the Law. This is accorduig to 
Haneefa. Aboo Yoofaf and Mohammed are of opinion that the legatee 
is entitled to the loweft fhare, whatever be its amount, provided it do 
not exceed a third; but if it exceed a third, an exact third mult be 
given him, and not more, unlefs the heirs be confenting thereto. 
The argument on which they ground this opinion is, that the word 
Sehm [portion,] both in its literal and received fenfe, means a portion 
allotted to an heir; and as the f{malleft fhare is a matter of certainty, 
it is therefore adoptcd as the ftandard; except where the {malleft 
portion of inheritance exceeds a third, in which cafe the bequeft is 
executed in the proportion of a third, as a legacy exceeding a third is 
not valid, unlefs confirmed by the heirs. The argument of Hancefa 
is, that Schm, according to the interpretation of the LAW, means a 
fixth ; a legacy of a Sehm having been left in the time of the prophet, 
who ordained that a fixth of the property of the teftator fhould be 


given to the legatee. In its literal fenfe, moreover, it bears the fame 
meaning, 
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meaning, becaufe Aya/s, a man {killed in the Arabic language, who 
was Kdzee of Bagdad, declared that Sem literally fignified a fixth. 
Since, therefore, Sehm, both in the practice of the Law, and the li- 
teral fignification, means a fixth, the legatee in cafes of this kind is 
always entitled to it, and to no more.—(Several lawyers, however, 
remark, that although this was the received fenfe of Sehm in thofe 
days, yet in our time it means, indefinitely, a portion, or part.) 


Iy a perfon bequeath ‘* a part of his property’ to another without 
{pecifying to what amount, the heirs are at liberty to give whatever 
they pleafe to the legatee; for here the amount of the bequeft is un- 
known; but as the uncertainty with refpect to that is no bar to its 
validity, it is therefore valid ; and fuch being the cafe, and the heirs 
being the reprefentatives of the teftator, it is confequently at their 
difcretion to fix the amount, in the fame manner as the teftator him- 
iclf might doif he were living. 


Ir a perfon bequeath “ @ fixth of his property” to another, and 
afterwards, before the fame or another company, bequeath ‘* a third 
‘sf bis property” tothat fame perfon, in this cafe the legatee is en- 
titled to a third of the teftator’s eftate, whether the heirs be confent- 
ing or not, the fixth being included in the latter bequeft of a third. 


Ir a perfon bequeath ‘‘ @ third of bis property” to another, and 
afterwards, either before the fame or another company, bequeath * 2 
‘© fixth of his property” to the fame perfon, in that cafe the legatee is 
entitled only to the fixth. (The proofs, in this inftance, are drawn 
from the Arabic.) 


Tr a perfon bequeath to another §* a third of bis DIRMS,'’ amount- 

in all to three thoufand, or ** a third of bis goats,” amounting in 

all to three, and afterwards two thirds of the dirms or goats be loft or 
| deftroyed, 
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deftroyed, fo that only one third remains, and the remaining third do 
not amount to a third of the whole of the teftator’s property, (he 
having been in poffeffion of other things befides the dirms or goats,) 
the legatee is entitled to the complete remaining third; that is, to a 
thoufand dirms in the firft cafe, and to one goat inthe fecond. Zier 
maintains that the legatee is entitled only to one third of what re- 
mains,—that is, in the firft inftance to one third of one thoufand 
airms, and in the fecond to the third of the value of the goat; be- 
caofe the heirs and the legatee having had proportionate claims to the 
whole in an indefinite manner, arc to participate in the lofs according 
to the proportion of their claims ;—in the fame manner as holds where 
the effects are of different kinds, fuch as a gown, a flave, and a houfe; 
for if ** one of thefe three” be bequeathed to a particular perfon in an 
indefinite manner, and two of them be afterwards deftroyed, the re- 
maining one is divided between the hcirs and the legatee; and fo like- 
wife in the prefent inftance. Our doctors, on the other hand, argue 
that it is poffible completely to maintain the right of one of two part- 
ners (fuch as the /egatee, in the pretent inftance) in one of three ar- 
ticles, where they are all of the tame clafs; (whence it is that the 
holder of a partnerfhip property may be compelled, if it be of a homo- 
geneous nature, to make a divifion of it among ‘the partners ;_ the divi- 
fion, with refpect to any unique and fpecific article, being the right 
of each partner refpectively ;)—and as the bequeft precedes the right 
of the heirs *, the right of the legatce is therefore completely main- 
tained with refpect to the thoufand drms in queftion ;—the cafe being 
in faét the fame as where a perfon bequeaths another three dims, two 
ef which are afterwards loft,—when the remaining dirm gocs com- 
pletely to the Iegatee, according to all our doftors. It is otherwife 
where. the cifects bequeathed are of different kinds; for there, after 
the lois or deftruction of two of the articles, neither the coimplete 


© The debts and heqnefts due from an effate are difcharged previous to the diftiibution 
the portions of intreritance. 
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right of the whole, nor the complete particular right of any one of 
the parties, can be maintained by means of the remaining article; and 
therefore the divifion is not fet afide in favour of the legatee on ac- 
count of the priority of his claim; on the contrary, the remaining ar- 
ticle is divided among the parties, according to the nature of their re- 
3 claims. 


IF a perfon bequeath to another ‘* @ third of his clothing,” of 
which two thirds are afterwards deftroyed, and the remaining third 
exceed in value a third of the whole property of the teftator, the lega- 
tee 1s in that cafe entitled to only one third of the veftments that re- 
main. Jawycrs, however, have obferved that this is only where the 
veftments are of ditterent kinds; for otherwife they are confidered in 
the fame light as dirms ;—and fo likewife of all articles of weight, or 
meafurement of capacity, as it is poffible, in thofe alfo, to maintain 
complete the right of particular partners to particular portions, — 


whence it is that a divifion of fuch among partners may be com- 
pelled. 


Ir a perfon bequeath to another ‘* the third of bis three flaves,” 
and two of them afterwards die, the legatee is entitled only to a third 
of the value of the remaining flave; and the dame rule allo holds with 
re{pect to different houfes. Some fay that this is according to Haneefa 
only ; and others, that it is the opinion of all our doftors. The com- 
piler of the Heduya remarks that it is approved, proceeding upon the 
general rule before ftated, that ‘* in all articles which admit of the 


‘* rights of the partners being united in them, it is practicable to unite 
‘*¢ the right of the legatee.” 


Tr a perfon whofe eftate confifts, partly of ready money, and part- 
ly of debts due to him from others, bequeath to another one thoufand 
dirms, and that fum exceed not a third of the exi/ent property, it is 


paid to the legatee without any deduétion. If, on the contrary, it 
exceed 
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exceed a third of the ready property,’ he is only to receivea third of the 
amount in hand ; and afterwards a third muft be paid him, of what- 
ever {ums may occafionally be recovered by the heirs, until in this 
manner the amount of the legacy be completely difcharged. The 
reafon of thisis that the legatee is (as it were) a partner with the heirs ; 
and therefore, if his claim in particular were difcharged with the ready 
property (by its being applicd to the payment of the whole of his lega- 
cy,) an injury would be occafioned to the right of the heirs, as ready 
money is allowed to be preferable to money that is duc. 


Ir a perfon leave a third of his property ‘* to Zryp and OMAR," and 
Omar be at that timc dead, the whole of the third 1s given to Zeyd, 
whether the teftator, at the time of making the will, have been ac- 
quainted with the death of Omar or not; for asa defundt is not capable 
of becoming a legatee, he therefore cannot prevent a living perfon from 
being fo;—in the fame manner as where, for inftance, a perfon be- 
queaths fomething ‘* fo ZEYD and toa WALL.” According to one tra- 
dition from boo Yoofaf it is faid, that if the teftator were not acquaint- 
ed with the death of Omar, Zeyd is then entitled only to one half of 
the third; for on fuch a fuppofition the will in favour of Omar was 
valid in the opinion of the teftator; which fufficiently indicates his will 
and intention to have been that Zeyd fhould receive only onc half of 
the third. But if, on the other hand, he was acquainted with the 
circumftance of Omar’s death it is evident that he intended that Zeyd/ 
fhould receive the whole, asa will in favour of a dead man Js vain and 
ufelets. 


Ira perfon will that one third of his property ‘* de divided, asa le- 
gacy, between ZEYD and OMAR," and Omar be at that time dead, 
Feyd is entitled to only one half of the third; for the words ufed by 
the teftator clearly denote his intention that each fhould have an half; 
but Omar being at that time dead, the will with refpeat to him 1s 
void. 
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A bequeft Tr a perfon who is poor bequeath to another ‘* the third of Ais prow 
el is perty,” and afterwards become rich, the legatee ts in that cafe entitled 
aaa he to a third of his eftate, to whatever amount; for the bequeft does not 
become rich. take cffect until after the death of the teftator; and therefore the con- 
dition of its validity is, his being poflefled of property at the time of 
bis deceafe. The Law is alto the fame in cafe the teftator, being. 
rich at the time of making the will, fhould afterwards become poor, and 


again acquire wealth. 


A bequelt of Ir a perfon bequeath ‘6 @ third of bis Goats”’ to. another, and it 
any article, . 
now exiting Happen cither that he has no goats, or that fuch as he had were de- 


iu the pol. ftroyed before his death, the bequett is null; for the condition of its 
polulofthe validity is, the teftator being poflefled of the property at the time of bis 
ears deceafe, which is not here the cafe. If, on the contrary, having no 
au goats at the time of making the will, he fhould afterwards acquire 
goats, fo as tolcave fome at his death, one third of them. goes as a le- 
gacy to Zeyd (according to the Rawdyet Saheeh;) for here the condi~ 
tion of validity (namely, that the teftator die poflefled of the property) 


exits. 


mic IF a perfon bequeath “a Goa of his property" to Zeyd, and af- 
properey,, in terwards die without leaving any goats, the price of a goat muft in 
which cafe it thas onfm he paid to Zeyd; for the teftator’s expreffion ** a GoaT of bis 
by « “* property” denotes his intention to bequeath the woertd of the animal. 

f If, on the contrary, he neither bequeath ‘* @ goat of bis property,” nor 

“* one of his goats,”” but fimply ‘* @ goat,” (to Zeyd) without any 

relation to his property or herd of goats, in that cafe there is a differ- 

ence of opinion, forme faying that the bequeft is not valid, as the ab- 

folute expreffion of the teftator denotes his intention to have been a le- 

gicy of the animal itfelf, of which he had none,—whilft others main- 

tain it ta be valid, for this reafon, that the teftator having {pecified a 

goat, of which he had none, muft be fuppofed to have intended the 

of it. [f, on the other hand, the words of the teftator were 

“< I bequeath 
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“* I bequeath one of my goats,” in that cafe the bequeft is evidently in- 
valid ; becaufe the relation to his herd of goats determines the legacy 
to have been reftricted to the animal itfelf. (A variety of cafes of this 
nature occur, and are determined on the principle now ftated.) 


Ir a perfon bequeath * a third of his property to his AM-WALIDS, Diftribution 
“< to the diftreffed, and to beggars,” and the Am-Walids amount to ssi papredy 


made indefi- 
three in all,—in that cafe, according to the two E/gers, a third of his eek ii 
property is, after his death, divided into five fhares, of which three {criptions of 
are given equally among the Am-/¥alids, one to the diftreffed, and ** ae 
one to beggars. Mohammed, on the contrary, fays that it ts to be di- 
vided into feven fhares, of which three are diftributed in equal por- 
tions among the 4m-/falids, two given to the diftrefled, and two to 


beggars *. 


Ir a perfon bequeath §* @ third of his property to a certain perfon and or, toan in- 
to the difireffed,”’ im that cafe, according to the two Elders, the third ae | 
is divided into two equal parts, one of which is given to the perfon oe of peo- 
named, and the other to the diftrefled ; whereas Mohammed maintains, * 
that it muft be divided into three fhares, one to be given to the faid 


perfon, and two to the diftreffed. 


Ir a perfon bequeath ‘* a shird of his property to the difreffed,” the or toa par- 

Sen ‘ an icular claft 

two Elders are of opinion that the executor may in that cafe give the of pecple: 
whole of the third to one diftrefled perfon ; whereas Mohammed holds #+- 


that it cannot be given to fewer than swe. 


Ir a perfon bequeath one hundred dirms to Zeyd, and one hundred Cafe of a 
to Amroo, and afterwards declare Bicker to be a participator with them, 


a 


* The arguments are here omitted, as (in this and fome following inftances) they turn 
@n certain peculiarities in the grammar of the Arabic language. 
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by faying “* I have made thee Bicker a fharer with Zeyd and Omar,” 
Bicker is in that cafe entitled to a third of each of their portions, in or- 
der that he may be put on an equality, as the words of the teftator 
evidently imply that intention, for the term ufed by him [Sé:rkat] 
literally means equality, which it is here poffible to preferve, and there 
is no impraéticability in the execution of the bequeft. It is otherwife, 
where the portions of the legatees are unequal, as if the legacy of Zeyd 
were four hundred dirms and that of Omar two hundred, and Bicker 
were declared by the teftator to be a fharer with them ; for in that cafe 
the cflablifhment of an equality is impracticable, and therefore Bicker 
is entitled to receive a moiety of each of their fhares, that they may be 
brought as nearly on an equality as poffhble. 


Ir a perfon, on his death bed, fay to his heirs, ** I am indebted to 

‘¢ Zeyd, and you muft credit what he fays,”” in that cafe the claim of 
Zeyd, toany amount not exceeding a third of the eftate, muft be ad- 
mitted, although the heirs fhould falfify it. This proceeds on a fa- 
vourable conftruction. Analogy would fuggeft that the declaration of 
Zcydis not to be credited; for although an acknowledgment concerning 
a thing undefined be approved, ftill its effect depends upon the afcer- 
tainment of it; and as that cannot be had, becaufe of the death of the 
acknowledger, it would follow that the declaration of Zevd is of no 
weight. The reaton, however, for a more favourable conftruation, 
in this particular, is, that the object of the acknowledger is evident- 
ly to give Zeyda preference over his heirs; and it being poffible ta ex- 
ccute his defign in the way of a bequeft, and men being (moreover) 
defirous of difcharging themfelves of obligations where they may know 
of the debt itfelf, but are uncertain as to the amount, (as having 
forgotten it,) the acknowledgment is therefore confidered equiva- 
lent toa bequeft of which the amount is left to the determination of 
the legatce,—whence the matter is regarded in the fame light as if 
the acknowledger had faid to his heirs, 6 if Zeyd come and claim any 
‘thing from you on my behalf, pay him the fame, to whatever 
** amount,” 
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‘¢ amount,"—-which declaration would be recognized and complied 
with, to the amount of one third of the eftate ; and the acknowledg- 
ment being thus equivalent to a bequeft, the declaration of Zeyd muft 
be credited to the amount of one third of the acknowledger’s eftate, 
and no more. If, therefore, befides the acknowledgment in queftion, 
the dying perfon had made various bequefts in favour of others, one 
third of his eftate muft be fet apart for the legatees, and two thirds 
for the heirs, when both parties muft be required ‘* to verify the de- 
** claration of Zeyd to fuch extent as they may think proper.” Now, 
if both parties acknowledge that there is fomething owing to Zeyd, it 
is evident that there refts a debt upon the eftate atteting the fhares of 
each refpectively ; and accordingly, a deduction is made from the le- 
gatees, to the amount of one third of what they acknowledge to be 
owing to Zeyd, and from the heirs, to the amount of two thirds of 
what they have fo acknowledged, in order that the acknowledgment 
of each party may be carried into execution in proportion to his right 
in the whole eftate. If Zeyd fhould claim ftill more than what falls 
to him in virtue of this acknowledgment of the parties, each party 
[the heirs and legatees] muft be refpectively required to make oath, to 
the Leff of their knowledge, or, in other words, to this effect, that 
“* they do not 4now of any more being due to Zeyd;""—for they cannot 
be required to {wear pofitrve/y, as their oath regards a matter between 
the claimant and the acknowledger merely, and in which they are not 
principals. 


., Ir a perfon bequeath any article jointly to one of his heirs and a 
{tranger, in this cafe the bequeft in favour of the heir is not admitted, 
and a moiety only of the legacy is given to the ftranger; becaufe, as 
an heir poffeffes the capacity of being a legatee *, he therefore ob- 


* The incapacity of an heir to fueceed to a legacy does not arife from any natural or eri- 
ginal defect inhim, but is occafioned folely by the ordinance of the LAw in this particular, 
which fufpends it upon the confent of his co-heirs. 
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ftrudts the ftranger in the title which he would otherwife have to the 
complete legacy. It is not fo where a legacy is left between one per- 
fon living and another dead, for here the whole goes to the hving 
Iegatee, fince as adead perfon is incapable of fucceeding to a bequeft, 
there is no obftruction in this inftance. 


Ir a perfon make a will jointly in favour of his murderer and a 
ftranger, in that cafe the murdercr is not entitled to any thing, and 
the ftranger receives only a moiety of the legacy, for the reafon af- 
figned in the foregoing cafe, to wit, that the murderer (Itke an heir) 
poficfles the capacity of being a legatee, and therefore obftructs the 
{tranger’s title to the whole, as there ftated. It is otherwife where a 
perfon, on his deathbed, makes a declaration of any fpecific thing or 
fum duc by him to one of his heirs and a ftranger jointly; for there 
the declaration 1s invalid as well with refpect to the ftranger as the 
heir. The reafon of this diftinétion is, that a will or bequeft is an 
indication of endowment ; and as, by it, a joint concern 1s eftablifhed 
between the two legatecs, the bequelt 1s therefore valid with refpec& 
to him, of the two, who is not under a legal incapacity, namely, the 
{tranger ;—whereas a declaration or acknowledgment is an annuncia- 
tion of the right of the parties in whofe favour it is made, referred to 
a paft time, under the deicription. of joint concern, a thing which 
cannot be eftablifhed; for the eftablifhment of it with refpe& to the 
ftranger only, independant of the defcription of joint concern, is con- 
trary to the tenor of the dying perfon’s declaration; and the eftablifh- 
nent of it (on the other hand) in the manner of joint concern, occa- 
fions the eftablifhment of a declaration in favour of an heir, upon a 
deathbed, which ts unlaw ful. 


Ir a perfon bequeath three garments of different prices, : 
the betk to Zeyd, the next in value tu Omar, and the worft to Bicker, 
and one of thete garments be afterwards loft, without its being known 
which of them it was, and the heirs of the teftator declare, to each 

legatee 
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legatee in particular, that ‘* his fhare is loft,” the bequeft is null sa 
foto, as it is in this cafe uncertain who are the legatees, and fuch un- 
certainty occafions an annulment of the will, fince the Adzse cannot 
pafs a decree concerning a thing unknown, If, on the contrary, the 
heirs make over the two remaining garments to the legatees, the 
bequeft is not null, but ftill continues in force, and thofe two. gar- 
ments are divided among them, by two thirds of the beft being given 
to Zevd, two thirds of the worft to Bicker, and the remaining third of 
each to Omar. 


Ir Zeyd bequeath to Omar a fpecific apartment of a houfe held in 
partnerfhip between him and Bicker, it 1s requifite that a partition be 
made of the houfe; and then, if the apartment fo bequeathed fhould 
fall within the fhare of Zeyd, it mutt be given to Omar as his legacy, 
according to the two E/ders; whereas, according to Mohammed, he is 
entitled only to one half of it. If, on the other hand, the apartment fo 
bequeathed fhould not fall within the fhare of Zeyd, then, according 
to the two Ke/ders, a number of cubits equal to the fize of the bequeath- 
ed apartment muft be given to Omar from the fhare of Zevd, where- 
as, according to Mohammed, he is entitled only to 4a/f that number. 
The argument of Mohammed is that in this cafe the teftator has be- 
queathed partly his own property, and partly the property of another, 
inafmuch as the houfe was fhared equally between him and Bicker in 
all its parts. The bequeft, therefore, takes effe with refpect to the 
former, but remains fufpended with refpedt to the latter; and if, 
upon the partition, (which is a {pecies of exchange) the apartment fall 
within the fhare of Zeyd, ftill that part of the bequeft which had re- 
mained fufpended does not take effect, any more than where a perfon 
bequeaths to another fome article which does not belong to him, and 
afterwards purchafes that article. Wherc, morcover, upon a_parti- 
tion of the houfe, the apartment in queftion falls to the fhare of the 
teftator, his bequeft takes effect with refpect to the actual Icgacy, 
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namely, an half of the apartment; whereas if, on the contrary, it 
fall to the lot of Bicker, Amroo (the legatee) is to receive from the 
fhare of Zeyd, a number of yards equivalent to half the apartment ; 
becaufe, upon the actual legacy failing the bequeft muft be executed 
by means of the confideration received in exchange for it ;-in the fame 
manner as where a perfon bequeaths a flave who is afterwards killed ; 
in which cafe the legacy muft be executed from the compenfation re- 
ceived for his blood: (contrary to where the flave is fo/d; for in this 
cafe the bequeft has no connexion with the price received, but is com- 
pletely annulled by the fale; whereas a bequeft is not annulled by a 
partition, as that is alfo a {pecies of /eparation of property. )—The ar- 
gument of the two E/ders is, that the teftator has certainly meant to 
bequeath an article in which his property may be firmly and folidly 
eftablifhed by means of partition; for his apparent obje€t is to be- 
queath an article which in every refpect may be productive of ufe; and 
that can be accomplifhed only by partition, as the ufe of a thing of 
which the property is fhared in common with another is defective. — 
Where, therefore, the apartment bequeathed, upon a partition being 
made, falls to the fhare of Zeyd, and his property in it is firmly efta- 
blifhed sn soto, his bequeft of it takes complete effect. With refpect 
to what is urged by MoLammed, that ** partition is a fort of exchange,” 
it may be replied that the quality of exchange, in partition, is merely 
fecondary, the original defign of partition being, that each may enjoy 
the complete ufe of his own fhare, (whence it is that the parties 
may be compelled to a partition of it ;) according to which original 
defign the apartment may be faid to have been in the poffeffion of 
Zevd from the beginning. Where, on the other hand, it falls to 
the fhare of Bicker, in that cafe the bequeft of Zeyd takes effect 
trom the fhare allotted to him, to the quantity of cubits of the whole 
apartment ; becaufe that quantity is the confideration for the apart- 
ment, as has been already f{tated;—or, becaufe the bequeft muft be 
thus conftrued, that the teftator, by the apartment, merely meant 
a fum of meafurement equivalent thereto, in order that his defign 
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may be anfwered as far as the nature of the cafe admits *;—or elfe, be- 
caufe the teftator may have meant that the apartment fhould go to 
Omar, provided jt fell to his fhare upon a partition, or otherwife a 
fum of meafurement equivalent to it ;—this cafe being analogous to 
that ofa man fufpending the freedom of a child born of his female flave, 
and the divorce of his wife, upon the circumftance of his female flave 
bearing the child, (by faying, ‘* upon my female flave being deliver- 
‘* ed of her firft-born child, fuch child is free and my wife divorced;’’) 
which is conftrued to mean aay child, to produce the divorce, and a 
living child to produce the emancipation.—-{ It is to be obferved that 
where the apartment does not fall to the fhare of Zeyd, if the extent 
of the whole houfe be one hundred cubits, and that of the apartment 
ten, Mohammed in that cafe is of opinion that the fhare of Zevdis to be 
divided into ten parts, of which nine muft be given to the heirs, and 
one to Omar ;—whereas the two E/ders hold that the fhare of Zeyd is 
to be divided into five parts, of which one muft be given to Omar, 
and four to the teftator’s heirs. (With refpect to what 1s mentioned 
in the Heditya, that [according to the two Elders] ‘* the fhare of the 
‘© teftator is divided into e/even parts, of which two are given to Omar 
‘¢ and nine to the heirs,” it is a miftake, for this mode of divifion 
obtains only in cafes of declaration or acknowledgment.) It is here pro- 
per to remark that if an acknowledgment be made under the fame cir- 
cumftances as are here ftated, as if Zeyd fhould declare an apartment of 


* An obje@ion and reply are here ftated, which the tranflator prefers inferting in a 
note in order to avaid an interruption of the context. 

“ Onjecriox.—Iffuch be the teitator’s meaning, why is the particular apartment given 
© to Omar when it falls to the fhare of Zed?” 

“ Repiy.—The apartment in queftion is made the legacy, where it falls to the fhare 
“ of Zeyd, for this reafon, that in thus fettling the matter a regard is paid to the two chief 
“ diftinguifhing circun.ftances of the cafe, namely, the quantity or fum [of the thing be- 
“ gueathed,] and the inveftiture [of the legatee] with the actual apartment :—and as, 
«“ where the apartment falls to the lot of Bicker, it is impofible to pay attention to both 
“© circumftances, it accordingly in that cafe fuffices to pay attention to the firlt.” 
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the extent of ten cubits, in a houfe of one hundred cubits, which he 
poffeffed in common with another, to be the property of Omar, fome 
fay that in this cafe alfo a difference of opinion obtains between the two 
Elders and Mohammed; whilft others maintain that there 1s no difference 
of doétrine in this point, Mohammed alfo holding (in common with the 
two E/ders) that in cafe the faid apartment fall to the fhare of Zeyd, 
it goes complete to the acknowledgee [the perfon in whofe favour the 
acknowledgment is made, | or otherwife, that the fhare of the acknow- 
ledger is divided into eleven parts, of which two are given to the ac- 
knowledgee and nine tothe acknowledger. The reafon of thislaft adjuft- 
ment is that the acknowledger here makes his acknowledgment to this 
purpofe; ** the houfe which, exclufive of that apartment, meafures 
‘© ninety cubits, 1s the joint property of me and my partner,—of which 
‘* forty-five appertain to me ;”’ and the acknowledgcee claims ten cubits 
from the fifty which fall to the fhare of the acknowledger. The fifty 
cubits therefore, which conftitute a moiety of the houfe, are divided 
between the acknowledger and acknowledgee in this way, that the 
acknow ledgee takes in the proportion of ten cubits, and the acknow- 
ledger in the proportion of forty-five, and accordingly that moiety of the 
houfe is difpofed of in eleven fhares. It is otherwife with refpect to a 
bequett, as before ftated; for there this mode of divifion cannot obtain, 
as the teftator, in making his bequeft, cannot be fuppofed to have faid 
*€ this houfe, except fuch an apartment, is in common between me 
“* and my partner,” fince if he were to fpeak thus his bequeft would be 
null, as the bequeft of another’s property is not approved. Mohbam- 
med further remarks that the difference between a bequeft and an ac- 
knowledgment is this, that an acknowledgment affecting the property 
of another is approved, (infomuch that if a perfon were to declare 
that ** fuch athing, held by Zeyd, is the property of Amroo,”’ and 
this perfon fhould at any time thereafter become proprietor of that 
thing, he 1s directed to deliver it up to Amroo,) whereas a bequeft of 
the property of another is utterly null and void, infomuch that if a 
perion bequeath any thing belonging to another, and afterwards be- 
come 
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come proprietor of that thing, and die, ftill the bequeft is of no 


or ~*~ oth 


Ir a perfon bequeath a thoufand.dirms that belong to another, the 
execution of the bequeft refts entirely on the confent of the proprietor, 
and it is optional in him to confirm it, or not, as he pleafes. If he, 
therefore, after the death of the teftator, give his confent, the bequcft 
is valid, and the money paid to the legatee accordingly. This confent, 
however, is purely voluntary and gratuitous ; whence if, after having 
fignified it, the perfon refufe to pay the money, it is lawful. 


Ir two fons make a partition of their father’s eftate, and one of 
them then declare that ‘* his father had bequeathed a third of his pro- 
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*“perty to Zeyd,”” he [the declarer] muft in that cafe make over a third § 


* There being here a confiderable deviation from the original text, and alfu fome con- 
fufion in the fubject, (owing to the quantity of extrancous matter introduced by the Per /ian 
commentators, ) the tranflator thinks it his duty to give the whole paflage literally, from | 
to *, as ftated in the Arabic copy.—“ Where the apartment falls to the other partner, 
“ not the teftator, the houfe meafuring one hundred cubits, and the apartment ten cubit:, 
the teftator’s fhare is divided into ten lots, nine for the heirs, and one for the Iegater,— 
This is according to Afshammed; tor he fuppotes the legatce to multiply a moiety of the 
apartment by five, (the number of cubits it meafures,) and the heirs the half of the r- 
mainder of the houfe by forty-iive; and thus the whole will compote five lots [of ten 
“© cubits,] which makes ten [lots of five cubits. ]—But according tothe two [Eddrs] it is 
“ divided into eleven Jots; becaufe they fuppofe the legatce to multiply by ten, and the 
“* heirs by forty-five ; and thus the whole compofes eleven lots, two for the legatee, and 
“ nine for the heirs.—If declaration [acknowledgment] be put in the place of bequett, it is 
“ faid there is a difference of opinion :—but it 1s alfo faid that there is no difference on the 
s¢ part of Mohammed,—the only difference, according to him, being that an acknowledz- 
“ ment affecting the property of another is valid,—infomuch that he who makes an acknow- 
“‘ ledgment concerning property poflefled by another in favour of a diflesent perfon, and 
‘© afterwards obtains poffeffion of the fame, mult be directed to give it up tu the acknow- 
“ ledoce ;—whereas a bequeft affecting the property of another is null; infomuch that if 
“ the teftator fhould by any means afterwards become poflefled of that property, and then 
<s die, ftill his bequeft does not pafs,”’ [is of no effect. J 
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of his portion to Zeyd. ‘This proceeds upon a favourable conftrudtion. 
Mohammed, on the contrary, maintains that the declarer is to make 
ovcr an half of his portion to Zeyd; (and fuch is what analogy would 
fuggeft ;) becaufe when this fon made the declaration that Zeyd was 
entitled to a third, he then in fact declared Zeyd to be entitled to as 
much as himfelf, whence it is requifite that he make over a moiety of 
his portion to him, in order that both may be placed on an equality. 
The reafon, however, for a more favourable conftrution in this parti- 
cular is, that the fon has here made a declaration, in favour of Zeyd, 
of one third, affecting the whole eftate indefinitely ; and as the whole 
eftate has gone in two portions, each falling to each fon refpectively, 
it follows that the fon has made his declaration in favour of Zeyd with 
re{pect only to a third of his own portion. 


Ir a perfon bequeath a particular female flave to Zeyd, and after 
his death the faid flave bring forth a child, the legatee is in that cafe 
entitled to both the mother and child, provided, however, that their 
added value do not exceed a third of the eftate, for then Zevd is to re- 
ceive the female flave, as far asa third of the eftate, and 1f her value 
be fhort of the third, the refidue muft be made up to him from the 
value of the child. This is according to Haneefa. ‘The two difciples, 
on the contrary, maintain that in this cafe the legatee is to receive to 
the amount of a third of the property from both the mother and child, 
in proportion to their refpective values. Thus if the value of the mother 
be three hundred dirms, that of the child the fame, and the other effects 
amount to fix hundred dims, the whole forms an eftate of one thoufand 
two hundred dims, of which a third is four hundred. Now Hancefa 
holds that in this cafe the female flave muft be made over to the legatee 
in payment of three hundred dirms, and he alfo receives one hundred de- 
ducted from the value of the child ;—whereas the two difciples main- 
tain that he is entitled toa deduétion of two thirds from the value of 
each. ‘Tne argument of the two difciples is, that the child is vir- 
tually included in the bequeft, from its being (as it were) a dependant 
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on the original fubje& of it, and that therefore the bequeft muft be exe- 
cuted proportionally from both, without preference or diftinétion.— 
The argument of Haneefa is, that the mother is the original fubject of 
the bequeft, and the child only a dependant ; and the dependant can- 
not obftruct the original. If, moreover, the bequeft were executed 
equally from both, it induces this confequence, that a part of the le- 
gacy is {plit off from the original fubje€t, which is unlawful, All 
that 1s here advanced proceeds on a fuppofition of the birth of the child 
happening prior to the partition, and the acceptance of the legatee ; 
for if it fhould take place afterwards, the child inconteftibly belongs to 
him, as being the offspring of his property ; for his right in the flave 
was fully and completely eftablifhed by the partition. 


SECTION. 


Of the Period of making Wills. 


Ir is to be obferved, as a general rule, that where a perfon per- 
fon performs, with his property, any gratuitous deed, of immediate 
operation, (that is, not reftricted to his death,) if he be in health at 
the time, fuch deed is valid to the extent of all his property,—or, if 
he be fick *, it takes effect to the extent of one third of his property ; 
and where a perfon performs fuch deed, with his property, reftricted 


* Arab. Mareez.—This term (as has been already obferved) literally means fick. In 
the language of the Law, however, it is always ufed to fignify a dying perfon,—that is, 
“ fick of a mortal sllnefs;” and in that fenfe it is invariably to be underflood throughout 
this book. 
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third of his property, whether, at the time, he be fick or in health. 
If, on the contrary, a perfon make an acknowledgment of debt, fuch 
acknowledgment is of effect to the whole extent of his property, not- 
withftandine it be made during ficknefs, as this is not a gratustous 
deed. Still, however, a declaration of this nature, made in health, 
precedes a declaration of the fame nature made in ficknefs. It is alfo 
to be remarked, that a ficknefs of which a perfon afterwards recovers 
1s confidered, in LAw, as health *. 


Ir a fick perfon make an acknowledgment of debt in favour of a 
ftrange woman, or make a bequeft in her favour, or beftow a gift 
upon her, and afterwards marry her, and then die, the acknowledg- 
ment is valid; but the bequeft or gift is void; for the nullity of an 
acknowledgment in favourof an heir depends on the perfon having been 
an heir at the time of making it, whereas the nullity of a bequeft in 
favour of an heir depends on the legatce being fo at the time of the 
teftator’s death, as has been already explained; and as the woman was 
not an heir at the time of the acknowledgment, but had become fo [by 
marriage | at the time of the teftator’s death, the acknowledgment is 
therefore valid, but the bequeft is void; and fo likewife the gift, it being 
fubjeét to the fame rule as the bequeft. 


Ir a fick perfon make an acknowledgment of debt due by him to 
his fon, or make a bequeft in his favour, or beftow a gift upon him, 
at a time when the fon was a Chriftian, and he [the fon] afterwards, 
previous to his father’s death, become a Mu/fu/man, all thofe deeds 
of acknowledgment, gift, or bequeft, are void: the bequeft and the 
citt, becaufe of the fon being an heir at the death of his father, as 
above explained; and the acknowledgment, becaufe, although the 


* This paflage has no place in the Arabic copy. It has been introduced in the Per- 


fan verlion as a premifs neceflary to the completely underftanding of what follows. F 
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fon, on.account of the bar, (namely difference-of religion,) was not 
an heir at the.time of making it, ftill the cau/é of inheritance (name- 
‘ly -confanguinity) did then exitt, which throws an imputation on 
-the father, as it ingenders a fufpicion that he may have made a fale 
-declaration, in order to fecure the deicent of part of his fortune to his 
fon. It is different in the cate of marriage, as above ftated ; for there 
the caufe of inheritance, (namely, marriage, ) occurred pofterior to the 
acknowledgment, and had no exiftence previous thereto; for fuppot- 
ing the marriage to have exifted at the period of making the acknow- 
-ledgment, and that the wife, being then a cheiftian, fhould after- 
wards, before the hufband’s death, become a Mu//u/man, in that cafe it 
[the acknowlalgment] would not be valid. 


ir a fick perfon make an acknowledgment of debt due by him to 
his fon, who is an abfolute flave or Mokatr6,—or beftow a gift upon 
him, or make a bequeft in his favour, and the fon fhould afterwards, 
before the death of his father, obtain his liberty, in that cafe none of 
thee deeds are valid, becaufe of the reafons explained in the preced- 
ing example. It is related, in the Maé/oor; under the head of A- 
knowledgments, that ** the acknowledgment of a fick perfon in favour 
** of his fon who is a flave is valid, provided the flave be not in debt; 
** for in that cafe the acknowledgment is, in effect, in favour of the 
“© matter, who 1s a ftranger 3, and an acknowledgment in favour of a 
‘< ftranger is valid ;—whereas, if the flave were involved in debt, 
«¢ his father’s acknowledgment in his favour would not be valid, as 
‘¢ in fuch cafe it could not be conftrued to be in favour of the matter, 
‘© {ince an indebted flave is the proprietor of his own acquifitions,’’— 
The degueft is, however, invalid, becaufe to eftablith it regard muft 
be paid to the time of the teftator’s death, and the fon is at that 
time an heir, as being then free. With refpect, indeed, to the gi/?, it is 
{aid to be valid*, provided the flave be not indebted; Lecaufe a gift is 


® Probably meaning “ in the ALgh/oot.” 
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an immediate transfer and inveftiture; and as the fon is at that period 
a flave, the gift is in effect in favour of his mafter: but if he be involv- 
ed in debt the gift is invalid, as in that cafe he is matter of bis own 
acquifitions, and a gift is confidered as fuch. According to the more 
commonly received authorities, however, the gift 1s void on either 
fuppofition ; for as a gift during a mortal illnefs is equivalent to a be- 
queft, it is therefore invalid, in the fame manner as a bequeft woukl 
be which was made in favour of the fame perfon. 


Rule for af- PARALYTIC, gouty, or confumptive perfons, where their diforder 

~~" has continued for a length of time, and they are in no immediate dan- 
ger of death, do not fall under the defcription of fick [ Mareex,] 
whence deeds of gift, executed by fuch, take effect to the extent of 
their whole property; becaufe, when along time has elapfed, the pa- 
tient has become familiarized to his difeafe, which is not then ac> 
counted as fickne/s. (The length of time requifite, by its lapfe, te do 
away the idea of fickne/s in thofe cafes is determined at one year; and 
if after that time the invalid fhould become bedridden, he is then ac» 
counted as one recently fick.) If, therefore, any of the fick perfons 
thus defcribed make a gift in the beginning of their illnefs, or after 
they are bedridden, fuch gift takes effect from the third of their pro- 
perty, becaufe at {uch a time there is apprehenfion of death, (whence 
medicine is then adminiftered to them,) and therefore the diforder is 
then confidered asa deathbed s/lnefi. 


CHAP. 
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CHAP. I. 


Of Emancipation upon a Deathbed; and of Wills rela- 
tive to Emancipation. 


Tra perfon, on his deathbed, emancipate a flave, or give a portion 
of his property to another, or make a Mobadat*, in purchafe or fale, 
by buying an article at an over-value, or felling it at an umder-value, 
—or concerning the dower, hire, or fo forth,—or become fecurity take effefi to 


for another, all thefe deeds are confidered in the light of a bequeft, 4 thindof the 
and take effect to the extent of a third of his eftate. property. 


Ir a fick [dying] perfon make a Mobabat [of any kind +,] and ee 
then emancipate his flave, and [after his death] the third of his pro- 7" 
perty fuffice not for both, in that cafe Haneefa is of opinion that the 
Mohabat has the preference ;—in other words, if, after executing the 
Mobabat, any part of the third remain, the flave is, without recom- 
pence, free in that proportian, and muft perform emancipatory labour 
for the remainder of his value,—or for his fu// value, if sothing re- 


t literally fignifies connivance.—-Thus, a purchafer or feller who gives more, 
or takes Jefs, for an article than its real value, connives at the lofs.-—This term, therefore, 
is not confined to fale, but extends to every act in which the perfon connives at his own 
lofs, fuch as (in the cafe of dower) paying the wife more than fhe is entitled to, or (ina 
cafe of hire) paying the hircling more than he had agreed for.—T he tranflator preferves 
the original term, as it is purely technscal.— The Arabic text exprefles this paflage with 
great brevity: ‘© Whofo frees his flave in ficknefs, or fells, or corinives, or gives, it 18 law- 

» and recognized to the extent of a third of his property.” 


That is, “ execute any contraé?, or perform any aél, by which le fuflains a wiful bfs.” 
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main.—If, on the contrary, the perfon firft emancipate the flave, and 
then make the Mohbabat, the flave, and the perfon in whofe favour 
the Mohabat is madc, are upon a perfect equality, and each takes 
from the third of the eftate in proportion to his right ;—as, for in- 
ftance, the flave is emancipated from the third of the eftate in the 


-proportion of his value, and performs emancipatory labour for the re- 


imainder,—and the perfon in whofe favour the Mohabdr is made takes 
in the proportion of his Mobabdt, and makes good the remainder.— 
‘he two difciples maintain that the emancipation has the preference 
in both cafes, for it is the ftronger, inafmuch as it does not admit of 
retractation. Hancefa, on the contrary, maintains that Mohaddt ‘is 
the ftronger, as being interwoven in a compact of exchange: cone 
trary to emancipation, for in that there is noexchange. If, therefore, the 
Mohabat be firft made, it fets afide the emancipation, becaufe of the 
comparative weakncfs thereof ;—- whereas, if the emancipation be 
firft made, it obftructs the Mohabat, becaufe of its priority, but ftill 
does not fet it afide, as emancipation is incapable of fetting afide a 
Mobabat ;—wheuce, in this inftance, both are placed upon a footing. 
According, therefore, to this difference of opinion, if a perfon be 
poffeffed of two flaves, one valued at two hundred airms, and the 
other at one hundred, and firft fell the former by a Afohabat fale, for 
one hundred airms, and afterwards emancipate the latter, and die, 
leaving no other property, in that cafe, according to Haneefa, the 
Mohabat is executed in full, and the other flave is required to perform 
emancipatory labour to the full amount of his value ;—whereas if, on 
the contrary, the emancipation precede the Mohadat, then a third of 
the value of both flaves, amounting to one hundred dirms, is divided 
equally between both parties, (that is, between the emancipated flave 
and the perfon in whofe favour the Mobadat was made ;) and accord- 
ingly, a moiety of the flave is emancipated without any confideration, 
and he is to perform emancipatory labour for fifty dirms more, being 
the remaining half of his value;—and fifty dirms are deduéted, in 

the 
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the manner of a Mobabat, from the flave fold by Mobabdt, and his 
price is then one hundred and fifty dirms, for which the purchafer is 
accountable :—but the two difciples maintain that the flave is com- 
pletély free in both inftances. In the fame manner, if a perfon, upon 
his deathbed, firft fella flave by Mohabas, then emancipate a fecond, 
and afterwards fell a third by Mobabat, and have no other property 
befides thefe three flaves, in that cafe, according to Haneefa, the half 
of the third of the property muft be allowed to the perfon in whofe 
favour the firft Mobabat was made, and the remaining half of the third 
is equally divided between the emancipated flave and the one in whofe 
favour the laft Mohabat was made s——-whereas, had he firft emanci- 
pated one, then fold the fecond by Mobzbdt, and afterwards emanci- 
pated the third, in that cafe one third of the eftate would be divided 
into two equal fhares, of which one would be given to the perfon in 
whofe favour the Mobadds fale was made, and the other equally divided 
between the two emancipated flaves :—but the two difciples maintain 
that in both cafes the emancipation is to be preferred. 


Ir is to be obferved, as a ftanding rule*, that where a perfon be- 
queaths feveral legacies, and the third of his property fuffices for the 
payment of the whole, they are all carried into execution without a 
preference being given to either. But if, befides thefe legacies, he 
fhould in his laft illnefs emancipate a flave, or direct the emancipation 
to take place after his death, or fell fomething by Mohatds,—in that 
cafe both kinds of emancipation, as well as the Mohabdt, are prefer- 
ed to the legacies, and muft therefore be firft executed from the third 
of the eftate, and the remainder (if there be any ) is then divided equally 
among the legatces. 


® Arab. Af; literally, a reet; meaning (in this place) a principle or ground of decifion 
in all parallel cafes. 
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The ‘appro- Ira perfon, on his deathbed, {et afide One huadred arms, and will 
of] that ‘ after his death the faid fum be applied to the emancipation of 
eee ‘* a flave,” and one dirmws of the number happen to be loft, in that 
ofaflave is cafe Hancefa maintains that the will is annulled, and that the remain- 
mene? i g ninety-nine dirms cannot be applied to the purpofe of emancipating 
enna aflave. If, on the contrary, the perfon will that ** the faid fum be 
ofit; ** appropriated to defray the expence of a pilgrimage to Mecca,” in 
cafe the lofs or deftruction of one drm does not invalidate the will, 

oe eee but the remaining ninety-nine dirms are applied to the purpofe prefcrib- 
". ed by the teftator, by deputing a perfon from fuch a diftance as may 

enable him to reach Mecca by means of the faid fum. (Ifalfo, in this 

latt cafe, part of the fum have been loft or deftroyed, and there remain 

a part after the return of the pilgrim, it muft be reftored to the heirs.) 

The two difciples maintain that the will is valid iv the former inftance 

likewife, and the ninety-nine dirms applied to the emancipation of a 

flave, in the fame manner as (in the other inftance) to the perform- 

ance of the pilgrimage. The argument of Hanee/a is that, in the 

former inftance, the will directs the emancipation of a flave valued 

at qne hundred dirms; and therefore, if it were exccuted with ninety- 

nine dirms, it would take effect in favour of a perfon different from: 

the intended lcgatee, which is not lawful. It is otherwife with a bes 

queft concerning pilgrimage, as pilgrimage is purely a religious duty, 

and religious duties appertain exclufively to Gop ; and as Gop therefore 

is the legatee in this inftance, a diminution of the fum does net induce 

an execution of the will in favonr of any ofder then the legatee, fince 

a pilgrimage for ninety-nine arms is performed on behalf of Gop, as 

much asa pilgrimage for one hundred arms. Some have obferved 

that this difference of apinion between Haneefa and the two difciples 

1s founded on the different fentiments they entertain with refpe& to 

the emancipation of a flave; the two difciples holding it to be a reli- 

gious act, in the fame manner as the performance of a pilgrimage; 

and Hanesfa confidering it as an a@ in favour of the flave alone. 
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(The compiler of the Hedtya remarks that this laft opinion is ap- 


Ir a perfon during his laft illnefs emancipate a flave valued at one 
hundred arms, and die, leaving two fons and one hundred dirms, and 
the emancipated flave and his heirs give their confent to the emanci- 


grt 


emancipated 


pation, the flave ts not required to perform any emancipatory fervice ona 


whatever, but is free without fo doing; for although the manumiflion 
was equivalent to a bequeft in the proportion beyond a third of the 
emancipatot’s property, yet it is valid on the heirs affenting to it. 


Ir a perfon will that ‘* his heirs emancipate his flave at his de- 
** Geafe,”’ and the flave, after the death of the teftator, comnz.it an of- 
fence, and the heirs furrender him, as a compenfation, to the aveng- 
er of offence, the will is void; becaufe the furrender of him in com- 
penfation for the offence is approved; for as the right of the teftator 
muft yield to that of the avenger of offence, the right of the legatee 
muft confequently yield to it likewife, fince a legatee obtains his right 
in the legacy from the teftator ; and as, upon the flave being furren- 
dered in compenfation for the offence, he paffes out of the property 
Of the teftator, the will is void of courfe. If, on the contrary, the 
heirs prefer paying a redemptionary atonement, the will remains valid, 
and does not become void; (but in this cafe the redemptionary atone- 
ment falls entirely upon their property, as they have themfelves un- 
dertaken the payment of it;) and as the flave, by the payment of 
the redemption, is purified from the offence, the cafe is therefore 
the fame as if he had not offended at all, and the will takes effect of 
courfe. | 


Ir a perfon bequeath to another ** a third of his property,” and 
leave, among his other effects, a flave, and the legatee and heirs 
agree that the teftator had emancipated the flave, but differ with re- 

{pect 
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been emanci- {pec to the time of fuch emancipation, ‘(the lepatee afferting that it 


credited with 
refpect to the 
date of the 


Cafe of an 


by the heirs. 


was during his health, and the heirs, on the other hand, mauitaining 
that it was during his ficknefs,) in that cafe the word of the heirs 
mutt be credited, and tlfe:legatce is entitled only to what remains:after 
the value of the flave is deducted from the third of jthe teftator’s whole 
property™; because the legatee here pleads his title'to a third of what 
remains after the emancipation of the flave, fince manumiffion granted 
during health does not ftand as a bequeft, (whence it is that, it takes 
as from the whole of the property,) and the heirs refift his plea, 
afferting that the teftator had emancipated the flave during ficknefs ; : 
and as a rn during ficknefs is a {pecies of bequeft, and takes 
place of a bequeft of a third of the property, the heirs are therefore 
nezators; and as the affertion of a negator [the defendant, ] upon oath, 
muft be credited, the legatee is therefore entitled to nothing whatever ; 
—unlefs there fhould remain fome excefs in the third of the property 
over and above the value of the flave, in which cafe the legatee is en- 
titled to fuch excefs; or, unlcfs the legatee confirm his affertion by 
evidences, in which cafe he is entitled to a third of what remains of 
the whole eftate after the emancipation of the flave. 


Tr a perfon dic, leaving no other property except one flave, 
the flave fay to the heirs ‘* your father, whilft he was in . 
** emancipated me,’’ and another perfon fay to them ‘* your father 
‘¢ was indebted to me one hundred dirms,” and the heirs credit both 
thefe affertions, (as, for inftance, by replying to them sogether, ‘© you 
** both {peak truly,”’) the flave is, in that cafe, required to perform 
emancipatory labour to the full extent of his value, according to 
Haneefa. ‘The two difciples, on the contrary, maintain that the dave 
is emancipated without performing any fervice whatever, becaufe the 


* Literally, “is entitled to nothing whatever.” The tranflator renders the paflage in a 
 fenfe, becaufe of the refervation afterwards fated, 


proof 
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proof of the debt and of the emancipation during health are eftablifhed, 
jointly, as the heirs have acknowledged both at the fame time, and 
the emancipation of a flave during health does not induce the neceffity 
of labour notwith{tanding the emancipator fhould be involved in debt. 
The argument of Haneefa is, that the acknowledgment of the debt on 
the part of the heirs is ftronger than that of the emancipation; be- 
caufe the former is valid at whatever period it may have been con- 
tracted, and is difchargable from the whole eftate ; whereas the latter, 
if performed during ficknets, is limited to a rhird of the eftate; and 
fuch being the cafe, it would follow that the emancipation is utterly 
annulled. As, however, emancipation, after having becn made, 
does not admit of being ab/ofute/y annulled, it is therefore virtually an- 
nulled, in this inftance, by the impofition of emancipatory labour.— 
The fame difference of opinion fubfifts in the cafe where a perfon, 
dving, leaves one thoufand dirms, and one perfon afferts that the de- 
ceafed owed him one thoufand drms, and another, that he had de- 
pofited one thoufand dirms in truft with the deccafed, and the heirs 
contirm both aflertions at one and the fame time; for in fuch cafe the 
two difciples are of opinion that both claims are upon an equal footing, 
and that the one thoufand dirms are therefore to be divided equally 
between the partics; whereas Hanecfa maintains that the claim of the 
depofitor is the ftrongeft, as his right relates to the identical dirms 
whilft the creditor has onlv a general claim on the perfon. 
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SECTION. 


Of Bequefts for pious Purpofes*. 


Ir a perfon make feveral bequefts, for the performance of fundry 
religious duties, fuch as pilgrimage, prayers, and fo forth, it is re- 
quifite to execute firft fuch as are abfolutely incumbent and ordained+; 
and this, whether the teftator have mentioned them firft or not; for 
the difcharge of the ordamed duties is of more importance than that of 
aéts which are merely voluntary; and the law therefore fuppofes that 
the obje&t of the teftator was to begin with the performance of them. 
But if the feveral duties, the objects of the will, be all of the fame 
importance, and of fimilar force, and the third of the eftate fuffice 
not for the difchargé of the whole, they muft in that cafe be exe- 
cuted agreeably to the order in which they have been {pecified by the 
teftator, as it may be inferred that thofe to which he gave the pre- 
cedence were, in his opinion, the moft urgent. Yahdvee maintains 
that alms are to be executed before pilgrimage. There is alfo one 
report from boo Yoo/af to the fame effect. Another opinion re- 
ported from him is, that pilgrimage precedes alms; and {uch is the 
opinion of Mohammed. The argument in favour of the firft report 
is, that both are in an equally ftrong degree enjoined by Gop: but 
yet alms, as being connected with the rights of mankind, muft be 
preferred, the right of the individual preceding the nght of Gop.— 


© Literally, “ of beguefts te the rights of Gop.” 


+ Arab. Fars: a term applied to any thing enjoined as an indifpenfable duty, and more 
particularly to the five primary duties; purification, prayer, alms, fafling, and pilgrimage. 


The 
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The argument in fupport of the fecond report is, that the perform- 
ance of pilgrimage, befides the expenditure of money, requires alfo 
an exertion of the body ; and as this is not the cafe with alms, pil- 
grimage has therefore precedence. Either of thofe, however, is pre- 
ferable to expiation, becaufe they have been in a greater number of 
inftances, and in a ftronger degree enjoined by Gop.— Again: expia- 
tions for murder, for Zisdr, and for a broken vow, are preferable to 
Sadka-fittir, [charity given on the day of breaking faft, | becaufe thete 
expiations have been enjoined in the Koran, whereas the latter has 
not. Sadka-fittir, on the other hand, is preferable to facrifice, be- 
caufe it is an incumbent duty in the opinion of all our doctors, whereas 
a difference of opinion fublifts with refpect to the abfolute obligation of 
facrifice. 


In the execution of all pious wills, where the objects of them are 
not incumbent duties, (fuch as the erection of a moique, of a re- 
ceptacle for travellers, or of a bridge,) it is requifite to follow the 
arrangement of the teftator, fince it may be inferred that he confidered 
thofe firft mentioned as the moft urgent. Lawyers, moreover, have 
remarked that if a perfon make feveral bequefts, fome for the per- 
formance of religious duties immediately enjoined by Gop, and others 
for benevolent purpofes amongft mankind, in that cafe a third of his 
property muft be {et afide for the execution af them; and whatever 
may be the fhare appropriated for the performance of the duties be- 
longing to Gon, it muft be applied agrecably to the order of arrange- 
ment, as already explained.—It is to be obferved, alfo, that every 
different duty is to be contidered in the nature of a dutinét legacy; for, 
the object of cach being the attainment of the goodwill of the AL- 
MIGHTY, every feveral duty has an objc¢t in itfelf, and cach is there- 
fore to be confidered in the nature of a legacy left to a different 


perfon. 
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Ir a perfon will that ‘ the pilgrimage incumbent on him be per- 
‘6 formed on his behalf after his death,” in that cafe the heirs muft de- 
pute a perfon for this purpofe from the city of the teftator, and furnifh 
him with fuch conveyances and equipments as are fuitable to his (the 
teftator’s] rank; becaufe, being performed on his account, it mutt be 
exccuted in the fame manner as if a€tually performed by himfelf. But 
if the property of the teftator be inadequate to the expence of fending 
a perfon from his own city, in that cafe a perfon muft be fent from 
fome other nearer place, the diftance of which from Mecca may be 
proportioned to the amount of the property. 


Ir a perfon fet out from his own city, with an intention of per- 
forming the pilgrimage to Mecca, and die on the road, after’ having 
willed-that the pilgrimage be performed [by others] on his behalf, a 
perfon muft be deputed for this purpofe from the city of the teftator, 
according to Hanecfa ; (and fuch alfo is the opinion of Zifer.) The 
two difciples, on the contrary, maintain that a perfon is to be fent 
from the place at which the teftator had arrived in the profecution of 
his intention ;—and the fame difference of opinion obtains where a 
perfon, having undertaken the pilgrimage on account of another, 
dics in the like manner on the road. The reafoning of the two dif- 
ciples is, that the performance of a part of the journey, with the in- 
tention of having profecuted the remainder, is in itfelf an act of piety, 
which is entitled to merit with Gop, and which annuls, in a propor- 
tionate degree, the obligation of the duty. Hence the pilgrimage ts 
to be recommenced from the place in which he died, and which in 
effect has become (as it were) his city. It is otherwife where a per- 
fon, with a view of trading, fets out on a journey to Mecca, and dies 
on the way, after having willed that the pilgrimage be performed on! 
his behalf; for in this cafe the part of the journey already performed 
not being an act of piety, there is an evident neceffity for fending a 
perfon from the city of the fefator— The reafoning of Haneefa is, 

that 


WELLS 


that the will muft be conftrued as meaning a commencement from 
the city of the teftator, in order that the pilgrimage may be completely 
performed in the manner in which it was originally incumbent on 
the teftator. 


CHAP... IV. 


Of Wills in favour of Kinfmen and other Connexions. 


Ir a perfon make a bequeft in favour of ‘ his nerghbour *, this, ac- 
cording to Huneefa, 1s a bequeft to the perfon whofe houfe is imme- 
diately adjoining to that of the teftator, The two diiciples, on the 
contrary, maintain that it comprehends all the inhabitants of the vi- 
cinity, who belong to the fame mo/gue, without any regard to the 
immediate adjunction of the houfes; fince, according to the common 
acceptation of the word, they all fall equally under the defcription of 
neighbours. The arguments adduced by Faneefa in fupport of his 
Opinion upon this point are twotold.—F irs. the perfon whofe houfe 
adjoins to that of the teftator is in reality the mezghbour.—SECONDLY, 
the modes and deferiptions of nesghdourhood arc many; and as it would 
be impracticable to carry the will into execution with refpeé to the 
whole, itis therefore neceffary to reftrict it to him whole title, from 


* Specifying the legatee by defription only, without mentioning his nainc; as thus, 
J bequeath one thoufand DiIRMS to MY NEIGHBOUR.” —IJn this and the fucceeding ex- 
amples, the effect turns entirely on the terms in which the teftator fignifics his bequeft. 
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It is to be obferved that the learned in the law. are of opinion that 
every perfon may be included under this defcription of neighbour, 
whether the proprietor of a houfe. or not, or, whether a man ora 
woman, a Muffulman or a Zimmee, the term neighbour being equally 
applicable to all thefe. Haneefa alfo holds that an abfolute flave, pof- 
{cfled of a houfc in the neighbourhood, is entitled to the benefit of the 
will.—The two difciples ‘hold a different opinion ; becaufe, in fuch 
cafe, the benefit of the will would ultimately revert to the mafter of 
the flave, who 13 not fuppoted to be a neighbour. The argument of 
Haneefa is, that the term neighbour applies indifcriminately to all. 


Ir a perfon make a bequeft in favour of ‘* his As’hdr *,”’ all the re- 
lations of his. wife within the prohibited degrees (f{uch as her father, 
brother, and fo forth) are therein included ; and likewite all the rela- 
tions of his father’s wife [his ftep-mother] and of his fon’s wife [his 
daughter-in-law | within the prohibited degrees, as thefe all ftand in 
the relation of 4s’hur to the teftator. This explanation of Ar hdr has 
been followed by Mohammed and Aboo Obeydah. It is to be obferved 
that all the kindred of the wife within the prohibited degrees are in+ 
cluded in the bequeft, notwithftanding fhe were, at the time of the 
death of the teftator, in her edit from a reverfible divorce. But if the 
divorce was irreverfible, her relations are not to be included, as the 
exiltence of that degree of relation entitled 4s’hér depends on the ac- 
tual exiftence of the marriage at the time of the teftator’s death; and 
by au irreverfible divorce marriage is utterly annulled. 


Ir a man make a bequeft in favour of ‘* his Khafn,” it isa bequeft 
to the hutbands of his female relations within the prohibited degrees ; 


® Asbar is the plural of Sehr, (pronounced, in Arabia, Debr,) which is a general term. 
for all relations by marriage. 


and 
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and in it ate Yikewift included all the relations of thefe hufbands 
‘within the prohibited degrees, thefe alfo falling under the defcription 
of Kbata.—(Some cornmentators remark, that this explanation is 
agreeable to the ancient caftom ; but that in the prefent times Khatz 
comprehends only the hufbands, as above.)—It is alfo to be ubferved 
that mm this refpect freemen and flaves, and the near and the diftarit 
relations are all upon a footing, becaufe the term Khatn comprehends 
the whole of thefe. 


Ir a perfon make a willin favour of his ‘* relations” [ Aérabd *,] 
it is executed in favour of the neareft of kin within the prohibited de- 
grees, and failing of them, in favour of the next in proximity, and fo 
on with refpeét to the reft within the prohibited degrees, in regular 
fucceffion. The will, in this cafe, includes two or more; but the 
father, mother, or children of the teftatot are not comprehended in it. 
This is the opinion of Haneefa. According to the two difciples, the 
will includes only fuch as are defcended from the moft diftant pro- 
genitor of the teftator, profefling the Mujfu/man faith.— (Concerning 
the meaning of ‘* the moft diftant progenitor profefing the faith,” 
there is a difference of opinion; fome maintaining that this applies to 
the remoteft anceftor who actually embraced the faith, and others 
alleging that it extends to the remoteft anceftor who may have known 
of the exiftence of the faith, although he himfelf may not have ac- 
ceded to it; as is exemplified in the cafe of Aboo Tab, who, although 
he underftood the Muj/ulman faith, never enbraced it.) The argu- 
mént of the two difciples is, that the term re/ations being in general 
applied to all of the fame blood, the will therefore extends to all fuch 
as fall under this defcription, to whatever degree removed. The ar- 
guments of Haneefa are that legacies are a fpecies of inheritance ; and 
as, in inheritance, the arrangement here defcribed is obferved with 


* Akraba is the plural of Xareebh, and figniftes (collectively) dindred, 
refpect 
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refpect to the heirs, it is alfo obferved‘in the payment of legacies.— 
As, moreover, the plural term [Aérabé] mentioned in inheritance 
means ¢wo, fo likewife in bequeft *.-—-Befides, the object of the. tefy 
tator, in his bequeft, is, to compenfate for his deficiences; during 


life, with refpect to the ties of kindred, which affects only his,relar 


tions within the prohibited degrees. ‘The parents or children, more- 
over, are not ftyled relations, [Akrabdé,] infomuch that if a perfon 
were to call his father ‘* Js RELATION,” [Kareed,| he would be 
contidered as denying his parentage. The reafon ot this is that, in 


common ufage, by the term relation [Kareeb] is underftood one re- 


lated to a perfon by means of another: but the relation. of parent and 
child is perfonal, and not by mcans of another.—In fhort, according 
to Hancefa, the will in queftion is reftricted, in its 0; peration, to the 
prohibited relations of the teflator; whereas, according to the two 
difciples, it extends to [all the defcendants of ] the moft “diftant pto- 
genitor profeffing the faith ;—whilft Shafez maintains that it is con- 


fined folcly to the teftator’s father [and his offspring. ] 


Iy a perfon, having two paternal and two maternal uncles, , sake 
a will in favour of “ his relations,” [dérata,] it is in favour of the 
paternal uncles only, according to Huncefa, he holding that regard is 
to be paid to the order of relationfhip ;—whereas, according to the 
two ditciples, all the four uncles are included, they holding that no 
regard is to be paid to the order of relationfhip, If, on the other 
hand, the teftator have only onc paternal and two maternal uncles, 
the half of the legacy, in that cafe, goes to the paternal uncle, and 
the other half to the two maternal ache out of attention to the 


* Flere is fomething like a contradiction ; for it was before faid that *‘the will includes 
* two or more.” This, however, is not to be taken as excluding any number above two, 
but mercly as comprehending the dual as well as any higher number. 


+ Arab. Silla Ribm.—It is a technical term, comprehending, in its application, the 
kindred within the prohibited degrees only, 


plural 
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plural number, which, in bequefts, comprehends swo, (as before 
obferved;) for as, if there were two paternal uncles, the whole le- 
gacy would go to them, it follows that where there is one only, 
he gets no more than an half, and the other half goes to the two ma- 
ternal uncles. It would be otherwife if the perfon had expreffed his 
bequeft for ‘* his d:a/man*;"’ for in this cafe the whole legacy would 
go to the paternal uncle, and nothing whatever to the two maternal 
uncles; becaufe, as the term 4:a/man exprefles a fingular, not a p/wral 
number, the paternal uncle therefore takes the whole, he being next 
of kin.—If (in the cafe of a bequeft to ‘* redatrons’’) the teftator have 
a paternal uncle only, [and no maternal uncles,} he is entitled to no 
more than a moiety of the third of the eftate; for as, if there had 
been fwo paternal uncles, they would have had the whole between 
them, one confequently gets only an half—If, on the contrary, he 
have a paternal uncle and aunt, and a maternal uncle and aunt, the 
legacy goes in equal fhares between the paternal uncle and aunt, both 
being related to the teftator within an equal degree of affinity,—and 
their connexion being of a ftronger nature than that of the maternal 
uncle or aunt.—A paternal aunt, moreover, although fhe be not en- 
titled to inherit, is neverthelefs capable of fucceeding to a Icgacy,— 
in the fame manner as holds with refpect to a relation who is a flave 
or an infidel—lIt is to be obferved that, in all thefe cafes, if the tef- 
tator have no prohibited relation, the bequeft is null, becaufe it is re- 


{tricted, in its operation, to thofe within the prohibited degrees, as 
before noticed. 


Ir a perfon make a bequcft ‘* to the 44/+ of fuch an one,” it is 
a bequeft tu the wife of the perfon mentioned, according to Haneefa. 


® Arab. 


+ The word Ahi, in its moft common acceptation, denotes a people or family, rs Abl 
Iran, “ the people of Perfia,”— Ahl-nee, “ my family.”"—( This and feveral fucceeding ex- 
amples turn entirely upon the meaning of the terms ufed by the teftator. ) 
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The two difciples, on the contrary, maintain that the bequeft com- 
prehends every individual of the family, entitled to maintenance from 
that perfon, fuch being (with them) the common import of the word. 
The argument of Haneefa is that AA/, in its literal fenfe, fignifies a 
wife, a proof of which is drawn from this fentence of the Koran, 
‘6 Mofes WALKED wiTH H1s Ab/,” [wife,] (whence alfo the com- 
mon mode of expreffion ** fuch a perfon made ¢¢ahu/ [married] in a 
‘¢ particular city ;"")—and as the word Ad/, in its literal fenfe, means 
a wife, it follows that whenever it is ufed abfolutely it muft be re- 
folved into its /stera/ fenfe, which 1s the ¢rue one. : 


Ir a perfon make a bequeft ‘* to the 4A/ of the houfe of fuch an 
‘* one,” the father and grandfather of the perfon named are included 
in fuch bequeft, as well as all the defcendants from the remoteft pro- 
genitor, on the paternal fide, profeffing the Muffu/man faith ; -— and if 
a perfon make a bequeft ‘ to the 4/ of fuch an one,” it is a bequeft 
** to the AA/ of his houfe,” the term / applying to the tribe from 
which he is defcended. 


Ir a perfon make a bequeft ‘* to the 44/ of fuch a perfon’s Nif 
“ Trace] or Fins” [ generation, ]|—by the former is underftood all thofe 
defcended from his anceftors in general,—but by the latter thofe only 
defcended from the paternal ftock, not from the maternal, becaufe 
men are faid to be of the generation of their fathers, not of their mo- 
thers.—It is otherwife where the term Kirradit [affinity] is ufed; for 
that appertains both to father and mother. 


Ir a perfon make a bequeft ‘* to the orphans,—the blind,—the 
‘¢ lame,—or the widows,—of the race * of fuch an one,”—and the 
individuals of the race named can be enumerated, the bequeft includes 


* Arab. Binnee, It is an irregular plural from /bn, “a fon,” and expreffes a gexera- 
tion or tribe. . 
5 them 
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them all indifcriminately, whether rich. or poor, males or females ; particular 


for the execution of the bequeft is pradticable in this inftance, becaule 
of the afcertainment of the legatees.—(It is to be obferved that, con- 
cerning the expofition of the expreffion ‘* if they can be enumerated,” 
there is a difference of opinion; for, according to Abeo )oofaf, this 
phrafe comprehends ‘* as many as can be counted without the aid of 
written calculations,” whereas Mohammed holds that it extends no 
farther than to one hundred, any greater number being contidered as 
beyond enumeration. Some, on the other hand, allege that the de- 
termination of this point refts entirely with the Kazee, aud decrees 
pals accordingly.) —But if the individuals of the race named be in- 
capable of enumeration, the poor only are in that cafe included in the 
bequeft, not the rich ; for it [the bequeft] is of a pious nature, and 
the object of it (namely, the goodwill of Gop) is beft attainable by 
removing the wants of the poor. Befides, as the very defcriptions 
ufed indicate a degree of want and diftrefs in the legatec, it is there- 
fore proper to admit this to have been the teflator’s meaning, . It is 
otherwife where a perfon makes a bequeft ** to the youths (or the 
‘s gurgins) of a particular race,” who are innumerable ; for in fuch 
cale the bequeft is void; becaufe, as the defcription ufed does not in- 
dicate want, the words of the teftator cannot be conftrued to apply to 
the poor: neither can the bequeft poffibly hold valid in favour of all 
the individuals of the clafs named, fince, as they are not to be enu- 
merated, it is impracticable to define them, and a beque(ft to unknown 
legatees is null,—for bequeft is an act of cndowment, and it is ime 
poffible to endow perfons unknown. It is to be obferved that, in the 
cafe of bequefts ** to the poor or diffreffed,” the legacy muft be paid 
to at leaft swo paupers, two being the {malleft number of plurality in 
bequeft, as was before ftated. 

Ir a perfon make a bequeft ‘* to the race of fuch an one,” in that 
cafe, according to the two difciples, and alfo according to the firtt 
opinion of Haneefa, the women of the faid race are included, the 
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plural term Binnee extending to females as well as males. Haneefa, 
however, afterwards retracted this opinion, and maintained the males 
of the race only to be included, not the females; becaufe the term 
Binnee applies to men /iterally, but to women only metaphorically; 
and a word muft be taken in its “feral not its Aguratrve acceptation. 
It is otherwife where ‘* the race of fuch a perfon” is the proper name 
of any particular tribe;* for in that cafe the bequeft includes the wo- 
men alfo, as the term Binnee, in fuch inftance, comprehends the fe- 
males of the tribe along with the males,—in the fame manner as the 
general expreffion Benni- Adim [the fons of Adam,|—whence the be- 
queft includes the freedmen, the fworn confederates [Haleefs,| the 
flaves, and the Mawa/at confederates of the tribe named. 


Ir a perfon make a bequeft ‘‘ to the children [awidd] of the race 
‘* of fuch an one,”—the males and females have an equal right in 
fuch bequeft, as the term awidd comprehends the whole. 


Ir a perfon make a bequeft ‘ to the Aeis of fuch an one,” the 
legacy is in that cafe divided among the heirs of the perfon named, in 
the manner of an inheritance, a male getting as much as two females; 
becaufe there is reafon to imagine that the object of the teflator, in 
ufing the word heirs, was, that the fame diftinGtion might be ob- 


ferved in the partition of the legacies as obtains in the cafe.of in- 
heritance. 


Ir a perfon make a bequeft ‘* to his Maw/as*,” and he have fome 
Mawilas who had emancipated him, and others whom he had emancipated, 
the bequeft is void; becaufe the term Maw/a partakes of two different 


© Mawie is a term applying either to the patren or the ciiag, (fee W1LLa;) and ex- 
preffes the relation between the emancipated and his emancipater, (See Vol. 1. p. 425.) | 


; meanings, 
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meanings, an emancipator, and a freedman, and it cannot be difcovered 
which of thefe the teftator intended. Neither can the intention be con- 
{trued to comprehend both; becaufe a word bearing a double meaning 
cannot be ufed in more than one of its fenfes at a time; andas it is un- 
known which fenfe the teftator meant it in, the legatee is therefore 
uncertain; and any uncertainty concerning the legatee annuls the 
bequeft. (In feveral of the books of Shafei it is recorded that the 
bequeft is conftrued in favour of all the Maw/as, both the emancipa- 
tors and the emancipated, as the term ufed applies to both.) It is to 
be obferved that where the term Madw/a is mentioned, in bequeft, it 
comprehends every one whom the teftator may have actually eman- 
cipated, whether in health or in ficknefs; but not his Modadéirs or 
Am-Walids, as their emancipation does not take place until after his 
death, and his bequeft is in favour of fuch only as are free previous to 
that event. 4600 Yoo/af maintains that a Medabbir or Am-Walid is 
alfo included, becaufe, although thefe be not free previous to the 
teftator’s deceafe, ftill as a caufe of freedom has taken place, and 
is eftablifhed in them, they may be faid to have been emancipated.— 
In this bequeft is alfo included any flave of the teftator to whom he 
may have faid, ‘* you are free if I beat you not before my death ;"” 
(provided he did not afterwards beat him;) becaufe the flave is in this 
cafe free before the teftator’s deceafe, and from the time that his 
ftrength and power of beating failed him. If the teftator have Maw/as 
whem he had emancipated, and alfo the children of thofe Maw/as, 
and likewife Maw/as by Mawaldt*, his freedmen Maw/as and their 
children are included in the bequeft, but not his Maw/as by Mawalit. 
It is recorded from boo Yoofaf, that thofe laft are likewife included, 
and that all thofe three defcriptions equally participate in the bequett, 
as the term Maw/a comprehends the whole. Mohammed argues that 
Mawia is aterm which partakes of two different meanings; but a 
word of double meaning cannot be ufed in more than one fenfe at a 


« See Vol. Ill. Pp. 437 and 448. time 
INE § 


525 


526 


W ILL S&S Boox LH. 


time; and as emancipation is an abfolute and unretractable act, and a 
contract of Mawalit may be refcinded at pleafure, a Méwla by ma- 
numiflion has precedence of a Mawla by Mawaldt, and thofe are con- 
fequently included in preference, But the Méw/as of the teftator’s 
Mawlas* are not included in the bequeft, which relates only to the 
Mawilas of the teftator, not to thofe of another. It is otherwife with 
the children of the teftator’s Maw/as; for they ftand related to the 
teftator becaufe of their freedom proceeding from him. It is alfo 
otherwife where the teftator has no Maw/as by manumiflion, nor 
children of thofe Maw/as; for in that cafe the Méw/as by Mawalat 
are included in the bequeft, as the term Maw/a applies to thofe by 
manumiffion, literally, and to thofe by Mawalit, metaphorically ; 
and where the litcral fenfe cannot be followed, the figurative fenfe 
may be adopted. 


Ir, in the above cafe, the teftator have only one freedman, and 
feveral frecdmen of his freedman, the half of the legacy goes to the 
freedman, and the remaining half reverts to the teftator’s heirs; and 
there is nothing whatever for the freedmen of his freedman; for the 
term Mduza applics literally to the frecdmen of the teftator, and figu- 
ratively to the freedmen of thofe frecdmen ; and it is impoffible that 
the word fhould be meant in two fenfes, as it cannot bear, at once, 
a /iteraland a figurative meaning. Neither are the freedmen of the 
teftator’s parents or chiJdren included, they not being 475 freedmen 
either actually or virtually. 


© That tw °° the freedmen of bis freedmen,’’ or “ the emancipators of bis emancipaters.” 
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CHAP. V. 


Of Ufufructuary Wills. 


Ira perfon bequeath the fervice of his flave, or the ufe of his houfe, 
either for a definite or an indefinite period, fuch bequeft is valid; be- 
caufe as an endowment with ufufruét, either gratuitous or for an equi- 
valent, is valid during life, it is confequently fo after death ; and alfo, 
becaufe men have occafion to make bequefts of this nature as well as 
bequefts of actual property. So likewife, if a perfon bequeath the 
wages of his flave, or the rent of his houfe, for a definite or indefinite 
term, it is valid, for the fame reafon. In both cafes, moreover, it 
is neceffary to confign over the houfe or the flave to the Icgatec, pro- 
vided they do not exceed the third of the property, in order that he 
may enjoy the wages or fervice of the flave, or the rent or ufe of the 
houfe during the term prefcribed, and afterwards reftore it to the 
heirs.—If the whole property of the tcftator confift of the flave or the 
houfe, in that cafe the flave is to be poffefled one day by the legatee, 
and two by the heirs, alternately; but the houfe, on the contrary, 
is to be portioned into three equal parts, of which one is given to the 
legatee, and two to the heirs,—the legatec being entitled to one third 
of the eftate, and the heirs to two thirds. The reafon of the diftinc- 
tion here made between a houfe anda flave is, that a flave is incapable 
of being divided, and therefore an alternate ufe of him is eftablithed 
from neceffity; whereas a houfe, on the contrary, is capable of di- 
vifion ; atid as divifion is the moft fair and equitable modc, (fince re- 
taliation neceffarily induces a preference of one over the other in point 
of time,) it ought to be adopted where it is practicable. Still, how- 

ever, 
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ever, if the parties agree to enjoy the houfe by turns, it is lawful, as 
the right refts entirely with them :—but divifion is the moft equitable 
mode.—It is not in this cafe lawful for the heirs to fell the two thirds 
of the houfe which are allotted to them. This is according to the 
Zabir Rawdyet. It is recorded from Aboo Yoofaf that fuch fale is 
lawful; becaufe thefe fhares are purely their own property. The 
ground on which the Zdhir Rawéyet proceeds is, that a right of re- 
fidence may eventually be eftablifhed to the legatee in the whole houfe, 
by fo much other property of the teftator being afterwards difcovered 
as may caufe the houfe to come within a third of his property. Be- 
fides, the legatce has a controlling power over the heirs with refpect to 
their portions, fo far as to reftrain them from executing any deed 
which may injure or affect his fhare. If the legatec fhould die before 
the expiration of the limited term of ufufruét, the article bequeathed 
in ufufruct immediately reverts to the heirs of the teftator; for the be- 
queft was made with a view that the legatee might derive a benefit 
from the teftator’s property ; but if the article were to devolve to the 
legatee’s heirs, it induces the confequence of their being entitled to 
the ufe of the teftator’s property without his confent, which 1s con- 
trary tolaw. If the legatee die during the teftator’s lifetime, the be- 
queft is void ; becaufe the acceptance of it is fufpended upon the death 
of the teftator, as has been already explained. 


Ir a perfon bequeath the produce * of his houfe or of his flave to 
Zeyd, in that cafe fome are of opinion that it is lawful for Zeyd to re- 
fide in the’faid houfe himfelf, or to ufe the flave for his own fervice, 
becaufe an equivalent for the ufe is in fa& the fame as the ufe itfelf, fo 
far as relates to the accomplifhment of the teftator’s object. The 
more approved opinion, however, is, that it is not lawful; for a bequeft 
of produce is a bequeft of money, as it is that which conftitutes pro- 


* By the term “ preduce” [Arab. Ha/i!] as here ufed, is to be undesftood the earnings 
or hire of a flave, or the reut of ahoufe, &c. 
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duce; whereas refidence or fervice is an enjoyment of the ufe; and 
the effeét of thefe is different with refpeét to the heirs; for if any jutt 
debt fhould afterwards appear againft the teftator, it might be repaid by 
means of a reftitution of the rent by the legatee, which could not be 
done in cafe of his having had the actual ute. 


Ir is not lawful for the ufufruCtuary legatce of a flavé or.a houfe 
to let them out to hire. Shafe# maintains that he 1s at full liberty fo 
to do, becaufe, in confequence of the bequeft, he becomes (as it 
were) proprietor of the article; and, as fuch, he is entitled to trant- 
fer it either for a return or otherwife, ufufruct (accordigg to him) 
being equivalent to actual property. It 1s otherwile with a fan, that 
bere (according to his tenets) fimply a /cence [to the ufe of a thing, ] 
not an invefliture™, The arguments of our doctors upon this point 
are twofuold.—Firstr, a bequeft is an endowment with property, with- 
out a return, referred to the teftator’s deceafe; and hence the lega- 
tec is not empowered to make a transfer of the legacy even with- 
out areturn, becaufe of the analogy it bears to a /oan; for a Joan, ac- 
cording to our dodtors, is an inveftiture with the ufe of athing grant- 
ed in the lifetime of the lender; and the borrower is not permitted 
to Dire out the article lent, (bire being an inveftiture for a return) {fo 
here likewite.—A proof of this is that an inveititure for a return is 
{trong and binding, whereas inveftiture without a return is weak and 
not bindings ; and a perfon who 1s not empowered with refpedt to the 
aveakeff of the two cannot be empowered with refpect to the fronge/f. 
Bequeft, moreover, as being a gratuitous deed, is weak and not bind- 
ing.—Now in gratuitous deeds the voluntary agent 1s at liberty to re- 
tract, not the other party :—but as, in the cafe of a bequeft, the vo- 
luntary agent is the feffator, and it is impoffible for him to rctract after 
his deceafe, retratation is therefore not fuppofed poffible in this in- 
ftance;—yet ftill as the bequeft is not originally of a forcable and irrcvec- 


® See Vol. Il. p. 297, 
Vor. IV. Yyy able 
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able nature, the legatee of ufufruct is of courfe not at liberty to let the 
article to hire, fince hire, as being a contract of exchange, 1s forcible 
and irrevocable. SEconpLy, ufufruct (according to our doétors) is 
not property; but the inveftiture of it for property induces a creation 
of the character of worth in it, neceffarily, in order to eftablifh an 
equality between the articles oppofed to each other in exchange. Now 
the power of fuch creation refts only with one who is a proprietor of 
ufufruét as a dependant of his right of property, or in confequence of a 
contract of exchange, and who is confequently empowered to make 
over the property to another in the fame manner in which he himfelf 
may have held it. But when a perfon who acquires the property of 
ufufrucét without any return on his part, and in an original manner, 
(that is, not in virtue of its fubjection to fomething elfe,) afterwards 
makes it over to another for a return, it follows that he makcs ano- 
ther proprietor of a thing in a degree fuperior to what he himfelf in 
effeét was, whichis unlawful. j 


A bequett of Ir a perfon bequeath the fervice of his flave to another, the lega- 
the ule of a : : : 

flavedoes not tee 15 not entitled to carry the flave from the city of the teftator ;— 
entitle the > hy » fami : : : 

eer unlefs his own family refide in another city, in which cafe he may 


carryhimout carry him thither, provided he exceed not a third of the teftator’s pro- 

of me iar perty. The reafon of this decifion is, becaufe the bequeft muft take 
effect and be executed in conformity with the intent of the teftator; 
and in a cafe where the family of the legatee refide in the fame city 
with the teftator, his intent is that the legatee fhall take the fervice 
of the flave there, without expofing him [the flave] to the trouble 
of a journey elfewhere ;—whereas, on the other hand, where the fa- 
mily of the legatee refide in a different city, the intent of the teftator 
is that the legatce fhall carry the flave thither in order that the family 
may enjoy the ufe of his fervice, without putting them to the trouble 
of removing to his [the teftator’s] city to enjoy this advantage. 


Ir 
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Ip a perfon leave one year’s produét of his flave or houfe to an- 
@ther, and he have no other property except fuch houfe or flave, the 
legatee in that cafe receives one third of a year’s product; becaute 
product, as being property, is capable of divifion. If, therefore, the 
legatee require the heirs to make a divifion of the houfe, in order that 
he may himiclf collet the product from his own fhare, (being a third, ) 
it would not be admitted. 400 Yeo/af, indeed, according to one re- 
port, holds a contrary opinion; for he argues that the legatce isa 
partner with the heirs; and a partner has a right to demand a divifion 
ofthe common property. In anfwer to this, however, it may be ob- 
ferved that this right amoneft copartners arifes trom their having a 
property in the article lee. whereas the legatce, in the prefent in- 
{tance, has a property only in the produc? of the article, and confe- 
quently is not entitled to demand a divifion. 


Ir a man bequeath the perfon of his flave to Zeyi?, and the fervrre 
of him to Omar, and the flave excced not athird of the teftator’s eftate, 
his perfon belongs to Zeyd, and his fervice to Omar ; tor as the tefta- 
tor has bequeathed a {pecific thing to each legatee refpectively, each is 
theretore entitled to his own right. As, morcover, (the bequeit to 
the ufufructuary legatee being at any rate valid,) if the flave’s perfon 
had not been bequeathed, that would have belonged to the heirs, at 
the fame time that his fervices would have belonged to the levatee ; 
fo in the fame manner his fervices belong to the levatce of ufufract 
where the teftator has bequeathed his peifon to another; for bequeft 


refembles inheritance, inafmuch as the night of property to the article 
is c{tablifhed after dcath in both inftances. 


Ir a perfon bequeath his female flave to one and the child in her 
womb to another, or arimg to one and the ftone of it to another, ora 
Icathern bag, containing datc>, to oue, and the dates to another, and 
the legacy do not Soe a third of the cftate,—in this cafe the firft 
legatce gets his legacy, but the legatce of the contained article is not 
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condlegatee entitled to any thing. This is where the fecond bequeft is immedi- 


to nothing. 


ately conneéted in the fame fentence with the firft. But if they bg 
mentioncd feparately, (as if the teftator fhould firft fay. ** I bequeath 
‘¢ my female flave to Zeyd,” and then remain filent, and afterwards 
fay ** 1 bequeath the child with which fhe 1s pregnant to Amroo,’’) 
the effeét, according to Aboo Yaofaf, is the fame as above mentioned ; 
whereas Mohammed maintains that in this cafe the female flave goes to 
the firft legatee, and her child is fhared equally between’ the two; 
(and the fame holds with refpe& to the two other cafes of the ring 
and the dag.) The argument of boo Yoofaf is that as the teftator 
firft bequeathed the female flave, and afterw ards the child in her womb, 
it may be inferred that his object in the firft bequeft was the female 
flave only, the fecond bequeft being merely an explanation of his 
meaning in the firft,—-which explanation is approved, whether it be 
connected in the fame fentence or not; for as the bequeft is not bind- 
ing till after the death of the teftator, his explanation conneétedly or 
unconnectedly is one and the fame*; in the fame manner as holds 
where a perfon firft bequeaths the perfon of his flave to one and after- 
wards the fervice of him to another,—in which cafe the legatee of the 
perfon is not a partner of the legatee of ufufruct with refpec to the 
fervice of the flave. “The argument of Mohammed is that the word ring 
comprehends both the ftone and the hoop, and fo likewife, the word 
female flave comprehends both the flave herfelf and alfo the child in 
her womb,—and the word éag includes both the bag and its contents. 
With refpect, therefore, to the ring-ftone, the child, and the contents 
of the bag, there are two ditterent bequefts to two different perfons, 
where both the legatees are equal partners in each. Nor is the fecond 
bequeft, in this inftance, a retractation of the firft, it being, in ef- 
fe&t, the fame as where a perfon firft bequcaths a ring (for inftance) 
to one, aid again bequeaths the fame ring to another,—in which cafe 


* In other words, “he is at liberty, at any period after making the bequeft, to alter 
* or amend it.” 


th 
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the fecond bequeft is not a retractation of the firft, but thetwo legatees 
aré equal partners in the ring; and fo here likewife. It is different 
where a man firft bequeaths the perfon of his flave to one, and then 
the property of him to another, as the word /flave does not compre- 


hend the ferw:ce of that flave. It is alfo different.where a fecond be- . 


queft follows in immediate connexion with the firft; for in that cafe 
the whole forms (as it were) onc fentence, indicating the defign of 
the teftator to be that the Aoop of the ring (for inftance) fthall go to 
one, and the ftone to the other. 


Ir a perfon bequeath to any one ‘* the fruit of his garden,” in 
that cafe the legatee gets the fruit actually in being at the time of the 
teftator’s death, not what may be produced afterwards. If, how- 
ever, the teftator fay ‘* 1 bequeath the fruit of my garden perpetually 
‘* to fuch an one,” the legatce is in that cafe entitled to the fruit then 
exifting, as well as to whatever may afterwards grow there during 
his ite. Butif, on the other hand, the teftator bequeath the produce 
of his garden, (not the fru:t,) the legatce is then entitled to the pre- 
fent produce and to whatever may be collected from it until his death, 
although the word perpetua/ fhould not have been exprefled ; for as 
the word fruit, in its common acceptation, means a thing actually in 
being, it cannot therefore be applied to what 1s wef in being, unlefs 
by an exprefs provifion for that purpofe;—whereas Produce, in the 
common acceptation of the term, comprchends not only what at pre- 
fent exifts, but alfo what may hercafter exift in fucceffion ; and there- 
fore its including what may appcar after the teftator’s deccafe does 
not depend upon the mention of any particular provilion or 
term. , : 


IF a perfon bequeath the weo/ of afheep, or its milk, or young, and 
then die, the legatee is in that cafe entitled to whatever may be extant 
(of thefe things) at the period of the teftator’s death, and got to what 
may afterwards appear, notwithitanding the word ‘* perpetual” 

have 
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have been expreffed; as the term woo/, or fo forth, (as mentioned 
above,) do not comprehend what is not atually in being. It is'other+ 
wife with refpeét to fruit, (although that ferm alfo, in its common 
acceptation, comprehends only what is actually exiftent, and a bequeft 
of non-exiftent fruit be neverthelefs valid, ) becaufe ordained contraéts * 
(fuch as of gardening and hire) with refpe&t to non-exiftent fruit 
being good in Law, it follows that the word fruit, mentioned with a 
condition of perpetuity, comprehends alfo what is non-exiftent, and 
that a bequeft of fuch is valid. It is otherwife with the wool, the 
milk, or the young of a fhceep; for as, with refpect to the non-exift- 
ent of thofe articles, there are no ordained contracts, a bequeft of fuch 
1s not valid:—contrary to what is exiftent; for thefe are fubjects of a 
valid contract (fuch as Ahoo/a and the like,) and therefore a bequeft of 
them is likewife valid. 


CHUA P. VI. 


Of Wills made by Zimmees. 


« Ira Few or a Chrifiian, being in found health, build a church or a 


fynagogue, and then die, fc building is an inheritance, according 


' to all our doétors 3 becaufe Haneefa hbids an erection of this nature to 


the founder's be equivalent toa Jb asf, or pious appropriation, which (agreeably to 


heirs. 


© Ordained contracts are fuch as are authorized and fanctioned hy the Koran, and 
concerning the validity of which, therefore, no doubt can be entertained, 


his 
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his tenets) is not abfolute *, but defcends to the heirs of the founder ; 
and the two difciples, on the other hand, hold all fueh erections to be 
finful in their nature, whence thev are of no validity [as a public 
foundation, | and therefore defcend to the heirs fin the fame manner 
as any other of the founder’s property. | 


Ir a Few or Chriflian will that, ** after his death, bis houfe fhall 
«* be converted into a church or fynagogue fora particular fet of peo- 
‘¢ ple,” the bequeft is valid, according to all our doors, and tukes 
effet to the extent of a third of the teftator’s property ; becaufe a bee 
queft has two different characters, the appointment of a fucceffor, 
and an actual endowment; and the teftator is competent to either of 
thefe. 


Ira Few or Chriffian will that * his houfe be converted into a 
‘“¢ church or fynagogue for a fect of people,” without fpecifving the 
particular fect, the bequeft is valid, according to Hlaneefa, According 
to the two difciples, on the contrary, it is not valid; for a deed of 
that nature is in reality finful, although it may appear pious to the 
teftator ; and a will for a finful purpofe is null, becaufe the exccution 
of it would be a confirmation of fin. The argument of Flaneecfa is, 
that the founding of churches or fynagogues 13 held, by thefe perfons, 
to be an act of picty; and as we are enjoined to leave them ta the cx- 
ercife of whatever may be agreeable to their faith, the bequeft is 
therefore lawful, in conformity with their b-hief. 

Oxsyection.—What is the difference between the building a 
church or fynayoguc in the time of health, and the bequeathing it by 
will, that Haneefa fhould hold it inheritable in the former inftance, 
and not in the latter ? 

Repiy.—Thie difference 1s this: that itis not the mere ereding 
(of the church, &c.] which extinguifhes the builder’s property, but 


* See Vol. IL. p. 334. ‘ 
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the exclufive dedication of the building to the fervice of Gop, as in the’ 
cafe of mofques eretted by Muffulmans; and as an infidel place of worg, 
fhip is not dedicated to Gop, indifputably, it therefore ftill remains the 
property of the founder, and is confequently inheritable [in common 
with his other, effects ;]|—whereas a deguef, on the contrary, is fed 
for the very purpofe of deftroying a right of property. : 

THE bequetts of Zimimees are of four kinds*.—I. Thofe made for 
purpofes held piaus in their belief, but not in the belief of Mufulmans, 
fuch as the building a church or a fynagogue, (as already mentioned, ) 
or the flaughter of hogs to feed the poor or their fect; in which 
cafes Hanecfa holds the bequeft to be valid, in conformity with the 
tith-of the tettator, whereas the two dilciples deem it invalid, as 
being finfulk—II. “Vhofe made for purpofes held pious with Afufful- 
mans, but not with Zrmmees, fuch as the erection of a mo/que, a pil- 
grimage to Mecca, or burning a lampin a mo/gue, in all of which in- 
{tances the bequeft is invalid in conformity with the belief of the tef- 
tator, according to all our doctors; unlefs, however, it be made in 
favour of {ome particular perfons, ia which cafe it is valid, as under 
fuch circumftance it is an inve(titure, the mention of ‘* building a 

te,’ or fo forth, being confidered merely in the light of a counsel, 

(in other words, as if the teftator had bequeathed his property to 
particular perfons, coun/elimg them therewith to erect a mo/gue.) 
Hil. Thofe made for a purpote held pious both by Muffulmans and 
Zsmimees, {uch as burning a lamp in the holy temple [of Feru/a/em, } 
or waging war againfl infidel Zartars-+,—which are valid, whether 
made in favour of {pecitic perfons or not.—LV. Thofe made for pur- 
potes not held pious cither by Zinmees or Muffulmans, fuch as the 
fupport of fingers and diflolute women,—which are invalid, as being 


* The diitinions here ftated apply folely to bequefts for particular purpofes. 


+ Keofr al Tcort: the name by which the bands of robbers who ufed to infeft the north- 
ern provinces of Perfia were formerly diitinguifhed. 
of 
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of a finful tendency ;—unlefs, however, they be made in favour: 
particular perfons, and then they are valid. 


A sENSUALIST *, or an innovator +, provided he proceed not to 
epen and avowed infidelity, 1s, in point of bequeft, in the fame itate 
with a perfect believer, becaufe the law regards only his apparent 
ftate, which is that of a Mufu/man: but if he procced to open infi- 
delity, the is then confidered as an apoftate, and with regard to his 
will there is a ditference of opinion, (in the fame manner as our doc- 
tors have differcd with regard to every other deed of fach perfons,)— 
Haneefa holding that in this cafe his bequeft remains in fufpenfe, and 
becomes valid upon his repentance, or null upon his death or expatri- 
ation,—-and the two difciples (on the contrary) maintaining that it is 
in every refpect valid f. 


THE will of an apoftate woman is valid. This ts approved; be- 
taufe women in fuch cafes are left to themfelves, and not put to death, 
as in the cafe of men §. 


Ir a Moofidmin bequeath the whole of his property to a Mu//ulman 
ora Zimmee, itis valid; for a bequeft of the whole of an eftate is 
deemed illegal only as it affects the right of the teftator’s heirs; 
(whence it is that if they affent fuch bequeft is valid;) but the heirs 
of the Moofdmin are poffefled of no cognizable rights, they being, as 
it were, dead, fo far as relates tothe Mu(ulman government, becaufe 


of their being in ahofhile country. Befides, the property of a Moofid- 


® Arab. Sdbib-al-biwa. Hawa fignifies the fenfual paftions, a complete conqueft over 
which is effential to the character of a good Mu/fulman. 


+ Arab. Sabib-al-biddat. A free-thinker or feGtary.—-A broacher of new and hetero- 
dox opinions in matters of faith. 


¢ Fora full explanation of this fee Vol. II. p. 236. § See Vol. II. p. 227. 
VoL. IV. Zzz mitt 
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min is in fecurity only in virtue of the protection he receives from the 
ftate, which protection he enjoys in his-own. right, not in right of. 
his heirs. 


Ir a Mooffdmin bequeath a part of his property, the bequeft is exe-- 
cuted accordingly, and the remainder is tran{mitted to his heirs,. 
notwithftanding they be refidents in an hoftile country ; me being 
the law with refpett to Mooftdnuns. 


Ir a Moofdmin, immediately before his death, emancipate his: 
flave, or make him a Modadbdir in the Muffulman territory, it-is valid,. 
and the flave is accordingly free, notwithftanding his value exceed a. 
third of his mafter’s eftate; for a bequeft beyond a third of the pro- 
perty is deemed illegal only as it affects the right of the teftator’s 
heirs; but a Mooffdmin's heirs poffefs no cognizable right, as was al-- 
ready mentioned. 


Ir a Muffulman or Zimmee make a will in favour of a Mooffdmin, it: 

18 ; for a Mooflimin, fo long as he refides in a Muffulman coun- 
is confidered in the light of a Zizmmee; and as the exercife of ge- 
nerofity and benevolence in favour of fuch is therefore allowed to 
Muffulmans during life, it is alfo permitted them to extend fuch aéts 
to a period after their death.—(It is related of Haneefa and Aboo 
Yoofaf, that they held wills in favour of Moofidmins to be illegal, be- 
caufe of their intention to return to their own country; and alfo, 
becaufe the Muj/fu/mans not only allow this, but even do not fuffer 
them to refide in their dominions more than a year, unlefs they fub- 


mit to the payment of the capitation-tax.—-The former is, however, 
the better opinion.) 


Ir a Zimmee bequeath more than a third of his eftate to a f{tranger, 


or to an heir, it is not valid, as being contrary to the laws of the 


Muffict 
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Muffuimans, to which they have agreed to cénform with refpect to 
all temporal concerns, 


Ir a Zimmee make a will in favour of an infidel of a different per- 
{uafion, it is valid, becaufe of the analogy of legacies to fucceflion by 
inheritance, all the different defcriptions of thote perfons who difbe- 
Jieve the true faith being confidered as of one clafs. 


Ir a Zimmee, refiding in the Mu//u/man territory, make a will in 
favour of a hoftile infidel, it 1s not valid; for as inheritance does not 
obtain between thofe, becaufe of the difference of country, it follows 
that a bequeft from the one to the other is of no effect, bequeft being 
Similar to inheritance. 


CHAP. VI. 


Of Executors and their Powers. 


Ira perfon appoint another his executor, it remains with that other 
either to accept of or decline the appointment, in the prefence of the 
teftator ; becaufe no one has the power of compelling another to in- 
terfere in his concerns. But if the executor accept his appointment in 
the prefence of the teftator, and afterwards, either in his abfence, or 
after his death, decline it, fuch refufal is not admitted; becaufe the 
teftater had placed a reliance on his confent; and therefore, if the 
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rejection were allowéd of, either in his abfence-or after his-deceafe,. 
he would neceflarily be deceived. 


Ir a perfon appoint another his executor, and that other remain 
filent, without giving any indication of his acceptance or refufal, he 
is in that cafe at liberty, atter the death of the teftator, to-accept or 
refufe the appointment, as may be moft agreeable to him. But if-a 
perfon, under fuch circumftances, fhould, immediately after the 
death of the teftator, difpofc of any part of the effects by fale, then, 
as an act of this kind is a clear indication of his acceptance, the exe- 
cutorfhip becomes obligatory on him. The fale, moreover, is valid 
in this inftance, notwithftanding the executor may not have confidered 
himfelf as fuch at that time; for his executorfhip (like inheritance, 
bequeft being a fort of fucceffion as well as inheritance,) does not 


depend on his knowledge; and, as being an executor, a fale tranfacted by 
him ts valid. 


Ir a perfon appoint another his executor, and the perfon fo ap-- 
pointed remain filent until the teftator’s deceafe, and then reject the of- 
fice, and afterwards declare his acceptance of it, fuch acceptance is 
valid, unlefs the Kiser, during the interim, fhould have fet him 
alide, and appointed another, in confequence of his firft declaration ; 
becaute the refufal does not immediately annul the appointment, that 
being injurious to the deceafed ; and although the continuance of it 
be prejudicial and troublefome to the executor, ftill he has the merit 
of it, which is an equivalent for the difadvantage,—whereas the inju- 
ry to the deceafed has nothing to counterbalance it. The executor- 
fhip therefore endures in this cafe. If, however, the Kazee fet him 
alide, his decree to that effect is valid, as he poflefles the power of 
removing an inconvenience,. to which executors are frequently fub- 
jected, and which may render the continuance of the office injurious 
tothem. The Kdzce, therefore, to remedy this, may difcharge the 

executor 
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executor from his office, and appoint another in his room, to act with 
the eftate, thereby preventing an injury both to the executor and the 
deceafed. If, moreover, the executor, after being thus difmifled by 
the Kézee, declare his willingnefs to undertake the executorfhip, fuch 
declaration is not admitted or attended to, as he here aflents after 


his appointment having been altogether annulled by the order of the. 


Kdzee. 


A PERSON may appoint a flave, a reprobate*, or an infidel, to be 
his executor; but it is incumbent on the Aadzee to annul fuch ap- 


pointment, and nominate another perfon, becaufe of the difadvantages ! 


which would attend the confirmation of it in either of thofe inftances ; 
for a flave could not a&t but by the power of his mafter; a reprobate 
may be fulpected of fraud; and it is not fit fuch a truft fhould be 
committed to an infidel, as the cnmity which every infidel may be fup- 
pofed to entertain towards a Mu//u/man on the icore of religion will 
occafion a difregard to his intereft. The diffolution of fuch appoint- 
ments is therefore incumbent on the Kazee, notwithftanding their ori- 
ginal validity. 


IF a perfon appoint his own flave his executor, any of the heirs 
being arrived at the age of maturity, it is not valid; becaufe fuch heirs 
may prevent the flave from the execution of his office by felling their 
property in him to another, and thereby rendering him incapable 
ef acting but bythe confent of the purchafer. If, on the contrary, 
the heirs be all infants, the appointment is in that cafe valid, ac- 
cording to Haneefa. The two difciples maintain hat it 1s not valid ; 
(and fuch is what analogy would fuggeft;) becaufe flavery is 
incompatible with the exercife of power; and alfo becaufe, in this 
particular inftance, it would follow that the property was mafter over 
the proprietor, which is contrarytoLaw. The argument of Hanee/a 


* Arab. Fafk. (The term has been repeatedly defined. ) 
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is, that the flave is fane and adult, and therefore capable of the dif- 
charge of fuch truft. Neither has any perfon the power of prohibiting 
him from it, becaufe the heirs, although they be his mafters, yet 
cannot exert this power, on account of their youth. As, moreover, 
the deceafed appointed him to this truft, it may hence be inferred 
that his tendernefs, and regard for the heirs was fuperior, in his opi- 
nion, to that of any other. This appointment, therefore, is valid; 
inthe fame manner as that of a Mokdtib;—in other words, if a 
perfon appoint his Mo&disd his executor it is valid; and fo here like- 
wife. 


IF an executor be unequal to the execution of his office, it is in- 
cumbent on the Kazee to aflociate another with him, in order that 
the duties of the office may be properly executed. 


Ir an executor reprefent to the Kdzee his inability to execute the 
duties of his charge, it is requifite, in fuch cafe, that the Kdzee, be- 
fore he attends to his reprefentation, make particular enquiry into the 
truth of it, as complainants of this kind often affert falfchoods, with a 
view to alleviate theirown burden. But if it fhall appear to the Kazee, 
on due examination, that the executor is utterly incapable of the office, 
he muft releafe him, and appoint another in his place, this being ad- 
vantageous both to the executor and to the eftate. 


IF an executor be perfectly equal to the difcharge of his office, and 
truftworthy therein, the Kdzee is not at liberty to difmifs him; for 
any perfon whom the Kdzee may appoint in his place mutt be lefs eli- 
gible, as the deceafed had particularly felected him, and fignified his 
confidence in him. He therefore muft be continued in preference to 
all others; even to the teftator’s father, notwithftanding his fuppofed 
tendernefs; and confequently to others @ fortiori. 


Ir 


WILLS. 


Ir all or part of the heirs prefer a complaint againft the executor, 
ftill the Kdzee muft not difmifs him immediately, .nor until his guilt 
be afcertained, as he acts under an authority derived from the deceafed. 
If, however, he prove culpable, it is incumbent on the Kadzee to dif- 
mifs him and appoint another in his place ; for the deceafed nominated 
him to the office from fuppofing him worthy of confidence; but upon 
being found culpable he no longer continues fo, infomuch that if the 
teftator were living he would himfelf difcharge him;—and as Ae is 
incapacitated, by death, from fodoing, the Kazee muft take this upon 
him as his fubftitute. 


Ir a man appoint two executors, neither of them is entitled, ac- 
cording to Haneefa and Mohammed, to ac& without the other, except 
in particular cafes, of which an explanation fhall be hereafter given.— 
Aboo Yoofaf is of opinion that in all cafes either of them may a&t with- 
out the other, becaufe, an executor is endowed with his power of 
action in virtue of the will of the teftator; and as power of action is a 
thing fanctioned by the Law, and incapable of divifion®, he enjoys his 
power complete and perfect in the fame manner as acomplete authority 
to contract their infant fifter in marnage appertains to each of her 
brothers refpectively.—(The ground of this is, that executorfhip is a 
fucceffion, which fucceffion cannot be cftablifhed in the executor, 
unlefs the authority of the teftator devolve to him in the fame degree 
in which it had appertained to the teftator, that is, completely and 
perfectly.)—-The teftator’s choice, moreover, of the two to be his 
executors is an argument of the particular attachment of cach to his 
intereft, which attachment is equivalert to the confanguinity of two 
brothers in the point of contracting their infant fifter in marriage.— 
The arguments of Haneefa in fupport of his opinion are twofold.— 
First, the power of an executor, being derived from the teftator, is 
of confequence to be exercifed in the manner preferibed by him ; and 


© That is, cannot be enjoyed or exercifed partially. 
3 In 
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in the cafe in queftion the. teftator has entrufted this power to both 
the executors, on the condition of their being wa:ted in the traft, for 
he does not exprefsly aflent to their acting otherwife than jointly, and 


the above condition is moreover attended: with advantage, as the deli- 
berations of ‘wo perfons are better than of one, It is otherwife with 
two brothers, in the circumftance of contracting their infant fifter in 


marriage, (as adduced by 400 Yoo/af,) fince the caufe of fuch autho- 
rity being vefted in them is re/ation/hip, a caufe which exifts equally 
in each, The contracting in marriage, moreover, is a right of the 
infant, refting upon her guardian, (infomuch that if the infant re- 
quire her guardian to contract her to any perfon, being her equal, for 
whom fhe has a liking, he muft comply,) whereas, in the cafe here 
confidered, the acting [with the eftate] is the right of the executor 
himfelf, not of another refing upon him. In the cafe of contracting 
the infant in marriage, therefore, if one of the two brothers fo con- 
tract hor, he mercly difcharges a dw/y incumbent on the other bro- 
ther, and his a°t is therefore valid; whereas, ia the cafe of executor- 
fhip, if one of the two act alone, he exercifes a right appertaining to 
the other, and his fo doing is therefore invalid ;—in the fame manner 
as where two perfons wc a fum of money to one, in which cafe it 
would be perfectly lawful for either of them to difcharge the whole 
debt, whereas, fuppofing ove man to owe a fum of money to two 
others, it would not be lawful fur him to pay the whole to either of 
them. The cafes excepted by Haneefa and Mohammed, in which 
they hold the acts of cither executor, fingly, to be valid, are fuch as 
require swmediate exccution. Thus it is lawful for either executor, 
fingly, to difburfe the funeggl charges, as a delay in this might occa- 
fion the body to become offenfive; whence it is that a fimilar power 
is vefted in the neighbayrs. In the fame manner, either of the exe- 
cutors, fingly, may purchafe victuals or clothes for the infant children 
of the teftator, this being a matter of urgency, and which admits of 
no delay, © Sa, likewife, it is lawful for either of the executors to re- 
{tore a depofit, an ufurped article, or a thing purchafed by the teftator 

under 
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ander an invalid contract. In preferving the eftate of the teftator, 
alfo, and in difcharging his debts, the act of either executor is lawful 
independant of the other. For none of thefe are confidered as an ex- 
ercife of power, but merely the performance of a duty,—infomuch 
that the depofitor has himfelf a right to feize and carry away his de- 
pofit, if he find it among the effects of the deceafed, and the creditor 
has a fimilar right with regard to his debt ;—and it is, moreover, the 
duty of every one into whofe hands property may fall, to attend to the 
prefervation of it, whence this comes under the defcription of ard and 
afifiance, not of an exercife of power ;—neither do any of thefe acts 
require thought or confideration. Either of the executors has alfo a 
right fingly to diicharge a legacy, or emancipate a flave, if directed 
by the teftator, becaufe fuch deeds require no thought. or confidera- 
tion, In the fame manner, either of them may inftitute a fuit in 
claim of the rights of the teftator, becaufe a conjunétion of both in fo 
doing would be impracticable, fince, if they were to do it at one and 
the fame time in the aflembly of the Kdzee, they muft occafion noife 
and confufion ;—{whence it is that only one of two agents for. litiga- 
tion is allowed to plead at a time.) The acceptance of a gift for an 
infant is likewife an act which either may perform fingly; for in cafe 
of delay there 13 a pofubility of the gift being rendered null by the 
death of the donor previous to the feizure. ‘Thefe acts, moreover, 
being permitted to a mether and nurfe, is a proof that they are not 
exertions of power. It is likewife permitted to any of the executors, 
fingly, to fell goods where there is an apprehenfion of their {poiling, 
as in the cafe of fruit, and the like ; and alfo to collect together and 
preferve the {cattered property of the@eftator, as a delay might occa= 
fian the deftruGiian of it; and fuch permiflion is, moreover, given to 
every perfon into whofe hands property riay fall, whence it may be 
inferred that this is not an exertion of power. (It i recorded, in the 
Fama Sagheer, that none of the exccutors, where there are more than 
one, has fingly the power of felling goods, or reciving"payment of 
Vou. IV. 4A debts,, 
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debts, becaufe thefe are exercifes of power which they muft perform 
jointly, in conformity with the will and intention of the teftator.) 


Ir a perfon appoint two executors in a feparate manner, (as if he 
fhould firft fay to the one ** I have appointed you my executor,” and 
again, at adifferent period, to the other ‘* I have appointed you my 
executor,”) fome allege that in this cafe each of them has individually 
a power of exercifing the functions of his appointment, without con- 
fulting the other, in the fame manner as two agents, where they are 
appointed by different commitlions ;—the reafon of which is that the 
teftator, in appointing the two feparately, indicates his affent to each 
acting from his own judgment, without the others affiftance or advice. 
Others, again, fay that concerning this cafe alfoa difagreement fubfifts 
between Haneefa and Mohammed on bne fide, and Aboo Yoofaf on the 
other; becaufe a will is not eftablifhed until the death of the teftator; and 
at that time both are executors together, notwithftanding they had been 
appointed feparately. « It is otherwife with two agents appointed un~ 
der different commiffions; for the appointment of each of thofe ftild 
continues diftinét and feparate, as fettled by the conftituent. 


one of two executors die, it 1s incumbent on the Kdzee to ap- 
point another in his room, This is the opinion of Haneefa and Mo- 
hammed; becaufe, according to their doctrine, the remaining executor 
has not, of himfelf, power to a on every occafion, and the intereft 
of the deceafed therefore requires the appointment of another to ope- 
rate with him; and it Js alfo the opinion of Alco Yoofaf, becaufe, al- 
though the remaining executd@ be (according to him) empowered 
to act*of himfelf, ftill it behoves the Kézee to appoint another his 
companion ; for the defigrof the teftator evidently was, to leave swe 
fucceflors the mapagemett of his concerns ; and as this may be ful 
filled by the appointment of a fubftitute for him who dies, one mutt 
be appointed accrdmgly. ° 
oe 4 Ir 
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Ir the deceafed executor have appointed the living executor to act 
for him, it is in that cafe lawful for the latter (according to the Zasir 
Rawiyet) to a& alone, nor is it incumbent on the Kuszee to appoint 
another in the room of the deceafed; becaute here the judgment of 
the deceafed executor virtually fubfifts in the living one, as it were, 
by fucceffion.—(There is a tradition of Haneefa having contradicted 
this doctrine, becaufe of its repugnance to the object of the teftator; 
namely, the agency of two perfons: in oppofition to the cafe where 
a dying executor appoints fome other perfon to fucceed him; for fuck 
appointment is valid, becaufe of its being attended with the ad- 
vantage of the judgment of two diftinct perfons, as was intended by 
the teftator. ) 


Ir an executor, previous ta his death, appoint another perfon 4A 
executor, in that cafe the perfon fo appointed is entitled to act as exe- 
cutor, both to him, and alfo to the perfon to whofe affairs his ime 
mediate teftator had acted as executor. This ig according to our doc- 
tors. Shafei maintains that the perfon fo appointed is not entitled to 
at as executor to the firft deceafed, becaufe of the analogy his ap- 
pointment bears to that of an agent; in other words, if a perfon, 
during his lifetime, appoint an agent to aé for him, that agent it 
not permitted to delegate his powers to another without having pre- 
vioufly obtained the confent of his conftituent.—(The ground of ana- 
logy between thefe two cafes is, that in the fame manner as the con- 
ftituent is fuppofed to place a reliance on the agent, and on him only, 
fo alfo the teftator may be fuppofed to a& with regard to the executor.) 
The arguments of our doors upogthis point are twofold.—F rst, 
an executor derives his power from the teftator; and it is ¢hercfore 
lawful for him to appoing an cxccytor te fucceed him;—in the fame 
manner as in the cafe of a grandfather; ig other words, a father has 
the power of beftowing his child in marriage, wich devolves ‘upon 
Ais father after his death; and the grandfather hgs in fuel cufe the 
power of appointing an agent for the executiog of the child*s mar- 
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riage; and fo likewife, it is lawful for an executor to appoint another 
executor, as the power appertaining to the teftator devolves upon 
executor, in the fame manner as a father’s right to difpofe of his 

in marriage devolves upon the grandfather, As, moreover, 
grandfather is the father’s fubftitute with regard to the power which 
devolves to him, fo in the fame manner the executor is the fubftitute 
of the teftator; becaufe the nomination of an executor is, in effect, 
an appointment, by the teftator, of a fubftitute with refpect to the 
matters in which he is himfelf empowered ; and as the executor, at 
the time of 41s death, poflefled a power with refpedt to beth eftates, 
(his own, and alfo that of his teftator,) it follows that the fecond 
executor (that is, ‘the one appointed by him) is his fubftitute with 
refpect to both eftates alfo.—SEconpty, as the teftator had recourfe 
so the exiftence of the executor, notwithftanding he knew there was 
a poffibility of his dying in the interim, and thereby leaving his ob- 
ject unaccomplifhed, it may be inferred that his intention was that 
his executor fhould in fuch cafe appoint another. It is otherwile with 
au agent ; for he is not at liberty to appoint any other perfon dis agent 
without the confent of Ris conftituent ; becaufe, as the latter is ftill 
living, and confequently has it in his power to accomplifh his object 
bimfelf, it is therefore not to be fuppofed that he will confent to his 

‘appointing another agent under him. | 


Ir an executor, the legatees being prefent, divide off the eftate of 
the teftator from the legacies, on behalf of his heirs who are infants, 
or adult abfentees, and take poficflion of their portions, it is lawful ; 
for an heir is fucceffor to the decgeafed ; and as an executor is alfo a 
fucceffog to him, he is of courfe't competent litigant on behalf of in- 
fant or abfent heirs, and may, of confequence, make a divifion, and 
poffefs himfelf of their portions on their behalf,—infomuch that if 
thofe portions werelto perith in his hands, ftill they are not at liberty 
to partiggpate with the legatces in what remained to them after fuch 
divifiom §— , p 
i x IF 
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Jy, on the contrary, an executor, the heirs being adult and pre- 
fent, divide off the legacies from the eftate, and take poffellion of 
them en behalf of infant or abfent legatees, it is unlawful; for a le- 
gatee is not a fucceflor to the deceafed in every refpect, he beigg can- 
ftituted a proprietor by a new and fupervenient caufe ; and as, there- 
fore, the executor does not ftand as litigant on his behalf, his taking his 
[the legatee’s] portion is not valid,—infomuch that if the legacy were 
to perifh in his (the executor’s] hands, the legatee would be entitled 
to take a third of whatever had remained to the heirs. Neither is any 
compenfation due from the executor in this inftance ; becaufe an ex- 
ecutor is a truftee; and as the power of conferving the effects of the 
teftator is lodged in him, the cafe is therefore the {fame as if the lots 
had happened previous to the divifion of the eftects. 


Ir a perfon bequeath a fum for the performance of a pilgrimage to 

‘ca, and then die, and the executor divide off the faid tum from 
the heirs, and take pofleffion of it, and it be afterwards loft or de- 
{troyed, either in his charge, or in that of the perfon whom he had 
appointed for the performance of the pilgrimage, in that cafe, accord- 
lug to Haneefa, a third of the remaining property of the deceafed 
muft be appropriated for che pilgrimage. 4b00 Yoofaf, on the other 
hand, holds that if the fum thus loft have been originally equivalent 
to a third of the property, nothing 1s afterwards to be taken from the 
heirs; but that if it was lefs, the deficiency muft be applicd to the 
purpofe of the pilgrimage. Mohammed, on the contrary, is of apinion 
that in neither cafe is the executor to take any thing from the heirs ; 
becaufe the fetting afide of a particular fam, for the performance of 
the pilgrimage, was the undoubted right of the teftator; and as, if 
he had himielf fet afide the fum for that purpofe, and it had after- 
wards been loft or deftroyed, nothing further would fave been se- 
quired, and the legacy Would have been void, it is in the fame man- 
ner void where the fum was fet afide by the executor, as he aéts for, 

ftands in the place of, the deceafed. The argument of 4600 2 o0/u/, 
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in fupport of his opinion, is that a third of the-whole property is a fund 
for the execution of wills, to which extent only they are to-be exe- 
cuted, and no farther. ‘The arguments of Hanecefa, in fupport of his 
opinioff on this point, are twofold. First, the performance of the 
pilgrimage was the object of the teftator, not the fetting afide a fum 
for that purpofe; and therefore the appropriation or delivery of the 
money, without the accomplifhment of the objeét, is of no confider- 
ation, it being, in effect, the fame as if the fum had been loft pre- 
vious to the divifion,—in which cafe a third of the remainder would 
be appropriated to the pilgrimage. SEconpLy, the divifion, with 
re{pect to thedegacy, 1s not perfect and complete until the portion 
bequeathed for the purpofe of pilgrimage be expended thereupon, as 
there is no perfon to take pofleflion of it*. Where, therefore, this 
{um is not expended in the performance of pilgrimage, the partition 
is incomplete, and the cafe is (contcquently) the fame as if the fum 
had been loft or deftroyed before the partition. 


é 


Ir a perfon bequeath a third of one thoufand dirms to another who 


" is at that time abfent, and the heirs confign the faid fum to the Kazee, 


in order to divide and fet apart the fhare of the abfent legatee, the di- 
vifion thus made by the Kdzce is valid, becaufe of the original validity 
of the will, infomuch that if the abfentee fhould afterwards die, pre- 
vious to his having declared his acceptance, the legacy neverthelefs 
devolves to his heirs. The office of K@zce, moreover, is inftituted 
with a vicw tothe benefit of mankind, that he may attend to the 
confervation of their rights, efpecially with refpeét to fuch as are dead 
or abtent ;—-and as amongthefe attentions to the rights of mankind 
is the tetting afide and taking poficflion of the portions of abfentees, 
fuch aéts by him on behalf of an abtentee are valid of courfe,—info- 
much that if fuch portion were deftroyed in his poffeffion, and the 


* In other words, there is no individual legatee. 
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legatee fhould afterwards appear, ftill he would have no claim upon 
the heirs. 


Ir is lawful for an executor, in order to diicharge the debts of the 
deceafed, to {cil a flave for a fuitable price, in the abfence of the credi- 
tors ; for as the tefiator might have done fo during his lifetime, the 
executor, as his reprefentative, is cntitled to do the fame. The 
ground on which this proceeds is, that the right of the creditors to 
the effects of the deceafed lies, not in the things themfelves, but in 
their worth; and the worth of the flave is not annihilated by the fale, 
as the price (which is in reality the worth) ftill remaims. It is other- 
wife with refpeét to an indebted flave ; for the fale of fuch in the ab- 
fence of the creditors is not valid, as their right hes in the per/on of 
the flave, they having a claim to the earnings of his labour, which 
would be annihilated by the fale of him. 


Ir a perfon appoint another his executor, directing him, after his 
deceafe, to fell a flave, and beftow the price in charity, and the ex- 
ecutor accordingly fell the flave and take pofleffion of the price, and 
it be afterwards loft or deftroyed with him, and the flave prove to be 
the property of another perfon, he [the executor] is accountable to 
the purchater for the price, agreeably to the laws of fale; and he is 
entitled to take an cquivalent from the effects of the deceafed, being, 
as it were, an agent on hig behalf. This indemnification, according 
to Hanecfa, he 1s to take from the whole of the eftate at large, and 
fuch is the Zahir Rawiyet. It is recorded from Mohammed, on the 
contrary, that he is to indemnify himfelé from the third of the effects, 
as the inttructions of the deceafed were in the nature of a wills; and 
the third of the property is the fund for the execution of a will. The 
ground of the doctrine of the Zadir Rawayet is, that as the executor, 
in the fale of the flav@, was deceived by the teftator, the reftitution 
made by him to the purchafer is therefore a debt due to him from the 
teftator; and the debts are difcharged from the whole of the eftate, 
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not from the third. It would be otherwife ifthe Kézee, or his Ameen, 
fhould fell the flave, and he afterwards prove the property of aftother ; 
for in this cafe the obligations of the fale do not reft upon thofe of- 
ficers, but the purchafer comes at once upon the eftate for aa equiva- 
lent to the price loft or deftroyed as above; fince otherwife the door 
of magiftracy would be fhut, andthe rights of mankind confequently 
injured, as no man will undertake the office of Kazee unlefs ‘he be 
exempted from refponfibility. It is to be obferved that what is now 
advanced, that ‘* the executor is to take an equivalent from the ef- 
‘© feéts of the deceafed,”’ proceeds on the fuppofition of thefe being 
fufficicnt to arfwer this purpofe; for if thev be inadequate to it, ‘the 
executor is entitled to an indemnification only in the greateft poffible 
degree ; and if the deceafed fhould have no effeéts whatever, the ex- 
ecutor (like any other creditor) has no clatm for indemnification. 


Ir an executor fell a flave which had fatlen to the fhare of a child 
of the deceafed, and take pofleffion of the price, atid it be afterwards 
loft in his hands, and the flave prove the property of asother:perfon, 
the purchafer has in that cafe a claim for reftitution frotn the executor, 
who 1s entitled to indemnify himfelf from the fhare ef the child in 
whofe behalf he acted ;—and the child is entitled to an equivalent from 
the fhares of the other heirs; for upon the flave proving the property 
of another perfon, the diftribution of inheritance, as at firft executed, 
is annulled, the cafe being, in fact, the fame as if no fuch flave had 
ever exifted, or been accounted upon as part of the eftate. 


IF a perfon indebted to ah orphan give a transfer on fome otlrer 
perfon, and the executor (the guardian of the orphan) accept the fame, 
fuch acceptance is approved, provided it be for the -intereft of the 
orphan, becaufe of the perfon on whom the transfer is made being 
richer (for inftance) than the transferrer, and alfo a man of probity ; 
for the power of acting is vefted in the executor, merely that. he may 
employ it for the intereft of the orphan:—but if the transferrer be 

richer 
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richer than the other, the acceptance is not approved, as being, in its 
tendency, prejudicial to the orphan. 


It is lawful for an executor to fell or purchafe moveables, on ac- 
count of the orphan under his charge, either for an equivalent, or at 
{uch a rate as to occafion an inconfiderable lofs,—but not at fuch a 
rate as to make the lots great and apparent; becaule, the appointment 
of an >xecutor being for the bencfit of the orphan, he mutt avoid 
loffes in as great a degree as poflible;—but with refpect to an incon- 
fiderable \ofs, as in the commerce of the world it is often unavoidable, 
it is therefore allowed to him to incur it, {ince otherwite a door would 
be fhut to the bufinefs of purchate and fale. 


AN executor, in giving a bill of fale, muft not infert his power 
as an executor in it, but muit give a feparate paper to that effeQ, out 
of caution; for if the latter allo were inferted, it might happen that 
the witnefs to the fale might fet his name to the bottom of the inftru- 
ment without examination, which would implicate a falfe teftimony, 
fince with the executorfhip he has no concern. Some, morcover, 
have afferted that the atteftation of the witnefs ought to run in ths 
manner—** Sold by Zevd the fon of Omar,” and not * by Zeyd the 
“¢ executor of flich a perfon:”—but others maintain that this 1s 1n- 
material, and that the latter mode may with propricty be adopted, as 
executorfhip is a matter of notoricty. 


Aw exccutor has the power of felling every {pecics of property 
belonging toan adult ablent heir, excepting fuch as is immovcable ;— 
for as a father is authorifed to fell the moveable property of his adult 
abfent fon, but not fuch as is immoveable, his guardia. [the exe- 


cutor| has the fame power. ‘The ground of this 1s, that the fale of 


moveable property is a {pecies of confervation, as articles of that de- 
{cription are liable to decay, and the price is much more cafily pre- 
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ferved than the article itfelf. With refpect, on the contrary, to im- 
moveable property, it is in a ftate of confervation in its own nature, 
whence it is unlawful to fell it, —unlefs, however, it be evident that 
it will otherwife perifh or be loft, in which cafe the fale of it is 
allowed. 


Ir is not lawful for an executor to trade with the property of the 
orphan ; for the con/ervation of it, merely, is committed to hira, not 
the power of trading with it,—according to what is mentioned in the 


Awszah upon this fubject. 


Accorp1nc to Mohammed and Aboo Yoofaf, the executor of a bro- 
ther, with refpect to an infant brother, or one of mature age, who is 
abfent, ftands in the fame predicament as the executor of a father 
with refpect to his adult abfent fon;—(in other words, he is em- 
powered to fell the moveable property of the orphan or abfentee ;) 
and fo likewile of an executor appointed by the mother or uncle; for 
as the mother and uncle are permitted to interfere in the management 
of the property fo far as relates to its prefervation, fo alfo is the exe- 
cutor who reprefents them. 


THe power of the father’s executor, in the management of the 
property of his orphans, is {uperior to, and precedes that of the grand- 
father. Shafeié is of opinion that in this refpec&t the grandfather has 
the fuperior power ; becaufe the Law has ordained him to be the re- 
prefentative of the father, where the latter has ceafed to exift,— 
whence it is that [failing the father] the grandfather inherits to his 
grandfon. The argument of our doctors is, that as, in confequence 
of the will, the authority of the father devolves upon his executor, 
the executor’s authority is therefore that of the father, in effect,—and 
confequently the father’s executor precedes the grandfather, in the 
{ame manner as the father himifelf would. The ground of this 1s, 

that 
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that as the father, notwithftanding the exiftence of the grandfather, 
appointed another to act for his children, it may be thence interred 
that he confidered fuch appointment more beneficial to them than if 
they had been left to the management of the grandtather. 


Tr a father die without appointing an executor, the erandfather 
reprefents the father *; becaute a grandtather is moft nearly related to 
the children of his fon, and moft interefted in their welfare s—whence 
it is that the grandfather is empowered to contract the intant wards in 
marriage, in preference to the father’s executor,—notwithtlanding 
the latter have precedence of him in point of managing and ading 
with the property, for the reafons already afiianed, 


CAP. VU. 


Of Evidence with refpect to Wills. 


Te two executors cive evidence that the deccafed had affuciated a 
third perfon with them, and that perfon deny his having done fo, the 
evidence of the executors is of no effet; becaufe their aflertion having 
a tendency to their own advantage, in the cafe it wall afford them 
from part of their labour, lays them open to fufpicion. If, on the 
contrary, the third perfon claim or admit of the exccutorfhip, their 


* 


* Literally, $15 in the lead of,” or “ flands in the place of.” 


4B 2 evidence 


553 


If there be no 
exrenior, the 
y: wilted! thee 
w tie father’s 
reprelenta- 
tiie, 


The evidence 
af two 

nica ti 

ap 

of auras 
not valid un. 
Jed. 1 et a 


Vs « 


$56 


The evidence 
of orphans to 
the appoint- 
ment of an 

executor is 

not admitted 
if he deny it. 


The tefl 


roperty, on 
F chal of an 
infant, 


or of an ab- 
fent adult, is 


WILt S. Boox LIT. 


evidence is valid, on a favourable conftruGtion. Analogy would fug- 
geft that here alfo the evidence is null, in the fame manner as in the 
former inftance, and for the fame reafon. The ground of a more 
favourable conftruction, in this particular, is that as the Kdzee has the 
power of cither appointing an executor at the firft, or affociating a 
third perfon (by that perfon’s confent) with the two executors, with- 
out any teftimony on their part, it follows that their teftimony 
merely prevents the Adzee from the trouble of nomination, by ren- 
dering it unneceffary for him to feek out and name a proper perfon to 
affift in the exccutorfhip ;—the perfon ftill, however, holding his of- 
fice in virtue of the Kadzee’s nomination. 


Ir two orphans give evidence that their deceafed father had ap- 
pointed a particular perfon his executor, and the perfon mentioned 
deny the fame, their evidence is not credible, being liable to a fuf- 
picion in the advantages they would draw from the labours of a per- 
fon exerted towards the prefervation of their property. 


Ir two exccutors give evidence, on behalf of an infant heir [their 
ward] concerning property of the deceafed, or of any other perfon, 
it is of no effect; becaufe their teftimony merely tends to prove their 
right to the management of fuch property. 


Ir two exccutors give evidence, on behalf of an adu/t heir, con- 
cerning property of the deceated, it is of no effet; but it is valid 
concerning property appertaining to any other perfon. This is the 
doctrine of Hanecfa. Thetwo difciples are of opinion that in both 
cafes the evidence is valid, becaufe it 1s not liable in either of them 
to any fufpicion, as the power of an executor over the property 
ceafes after the heir attains to maturity. The argument of Haneefa 
is, that as executors have the power of confervation, and alto of 
{clling the moveable property of an adult beir in his abfence, it 


tollows 
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follows that their evidence, in favour of an adult heir, concerning 
any part of the deceafed’s eftate, is not altogether free from fufpicion. 
It is otherwife with refpect to their evidence, in behalf of an adult 
heir, concerning any other property, for over that the exccutors can- 
not poffefs any authority, as the deceafed conttituted them his fub- 
ftitutes with refpe& to his own eftate only, not with refpect to the 
property of others. 


IF two perfons bear evidence to a debt of one thoufand dirms, due 
from a perfon deceafed to Omar and Zevd, and Omar and Zevid give a 
fimilar evidence in favour of thefe two, the evidence on both parts is 
valid. If, on the contrary, each of the parties in the fame manner 
give evidence that legacies had been left by the deceafed to the other, 
their atteftations are of no effect. This is the doctrine of Flanecfa 
and Mohammed. Aboo Yoofaf maintains that in neither cafe are thefe 
evidences valid ; and fuch alfo (according to the relation of KAa/uf) 
is the opinion of Haneefa. There is alto a tradition of .4é6c0 2 o0fuf 
having concurred in the opinion of Mohammed. The reafons urged in 
fupport of the validity of the evidence, in the cafe of debt, 1s that 
debt relates folcly to the perfon ; and as the perfon admits a great va- 
nety of rights, the evidence of both partics is therefore admitted.— 
Neither docs it follow, in this cafe, that cither party 1s to partake of 
what may be obtained in payment by the other, fo as to caufe the 
evidence of this party to bea mere eftablifhment of their own right of 
participation,—infomuch that if a ftranger wzre to pay, to one of the 
parties, of his own accord, the debt alleged to be due to that party, 
ftill the other party is not at liberty to claim any fhare in fuch pay- 
ment. The reafons, on the other hand, againft the validity of the 
evidence, in this inftance, is that as the death [of the debtor] occa- 
fions the relation to fhift from the perfon to the property, fince in 
confequence of the deceafe the perfon no longer remains, (infomuch 
that if any one party were to obtain payment of his right from the 

of the deceated the other party participates with them therein, 
provided 


557 


The mutual 
evidence of 
parties, on 
behalfot cach 
other, tod brs 
due toe 
froman cits 
is valid; bh 
not their evi- 
dence 10 /e- 
Kas, 


558 


unlefs each 
legacy, re. 
fprdtively, 

coniiit of a 

flave. 


A mutual 
evidence of 
this nuture ts 
void where it 
involves a 
right of par- 
ticipation in 
the witneffes. 


W IL UL S. Boox LI]. 


provided the eftate fuffice for the difcharge of the debts of both,) it 
follows that the evidence of each, refpectively, in behalf of the other, 
tends to eftablith a right of participation in whatever payment that 
other may obtain in coutcquence: and accordingly, the teftimony is 
here liable to fufpicion. It is otherwife where the debtor is /rumg ; 
for in that cafe the teftimony of each party [of creditors] on behalf of 
the other is admitted; fince as the debt, at that time, refts upon his 
perfon, not upon his property, (the former ftill continuing exiftent,) 
a participation, therefore, is not eftablifhed in this inftance. 


Ir two perfons give evidence that a particular perfon had be- 
queathed his female flave in a legacy to two others, and the two 
others give evidence that the fame perton had bequeathed a male flave 
to thefe two, both evidences are vahd ; for as their teftimony does not 
in any refpect tend to eftablifh a participation, it 1s therefore liable to 
no fulpicion, and mult be admitted accordingly. 


Ir two perfons give evidence that a particular perfon had be- 
queathed the third of his property to Zeyd and Amroo,—and Zeyd and 
Amroo, onthe other hand, give evidence that the fame perfon had 
bequeathed a third of his property to thefe two, the evidence of both 
parties is void and of no effect; (and fo likewife if the two were to 
give evidence that the perfon had bequeathed his male flave to Zevd 
and Amroo,—and Zevd and Amroo, on the other hand, give evidence 
that the faid perfon had bequeathed his female flave to thofe two; )— 
becaufe us the evidence on each part tends, in thofe inftances, to 
eflablifh a right of participation, it is therefore not altogether free from 
fufpicion. 
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Of HERMAPHRODITE S. 


SECT. I. 


Of who are HERMAPHRODITES. 


KHOONSA, or hermaphrodite, is a perfon poffeffed of the 
parts of generation of both a man and a woman. If, there- 
fore, fuch perfon difcharge urine from the male member he * is ac- 


® The gender of an abjo.ute hermaphrodite is dubious. The tranflator follows the 
Arabic text in expreffing it throughout in the mafculine, that being the moft generally ap- 
plicable. 
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counted a male, or if from the female member, a female ;—becaufe it 
is fo recorded in the traditions, and likewife reported from A/ee; and 
alfo, becaufe the circumftance of the urine being difcharged from 
either member in particular, denotes that member to be the original, 
and the other merely a defect. If, on the contrary, ,the perfon dif- 
charge the urine from both members, regard 1s paid to that from 
which it firft proceeds, as this dcnotes that member to be the origi- 
nal. If, on the other hand, the perfon difcharge his urine from both 
members cqually (that is, at one and the fame time) he is a Khoon/a- 
monk’ kil, or equivocal hermaphrodite, according to Haneefa ;—nor is 
any regard paid to the fuperior or inferior quantity of the urine in this 
inftanee, becaute a fuperiority of difcharge from either member does 
not denote that member to be the primary, fince this circumftance 
ariics mercly from the urinary paflage in the one being wider than in 
the other. The two difciples maintain that regard mutt in this cafe 
ie paid to the comparative quantity of urine; and confequently, that 
the fex is determined according to the member from which the greateft 
quantity proceeds ; becaufe this denotes that member to be the fu- 
perior and original ; and alfo, becaufe the greater quantity is, in effect 
of law, the whole. Prom whichever member, therefore, the prin- 
cipal quantity of urine is difcharged, that member is accounted the 
fuperior. Tt, however, the urine proceed from both paflages alike, 
(thar is, at the fame time, and in equal quantity,) the perton is ac- 
counted an equivocal hermaphrodite, according to all our doétors, as 
iv this cafe neither member pofleffes any fuperiority over the other.— 
What is here advanced applies folely to hermaphrodites not vet arrived 
at the age of maturity ;—for upon an hermaphrodite attaining to ma- 
tunity, if his beard grow, or he have connexion with a woman, or 
nocturnal emiflions, or his breafts appear as thofe of a man, he is ac- 
counted a male, thofe being induputable tokens of manhood ;—but if 
the breafts {well hke thofe of a woman, or the menftrual difcharge 
appear, or pregnancy, or carnal connexion with a man, the herma- 
phrodite is accounted a female, fuch being the tokens of womanhood. 

If, 
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If, on the contrary, no diftinguifhing tokens of either fex appear, or 
the tokens of both, (fuch as a beard, with the breafts of a woman, ) 
the perfon is an equrvocal hermaphrodite. 


SECT. IL. 


Of the Laws refpediing equivocal HERMAPHRODITES. 


Ir is arule, with refpect to equivocal hermaphrodites, that they 
are required to obferve all the more comprehenfive points of the {piritual 
law, but not thofe concerning the propriety of which [in regard to 
them] any doubt exitts. 


AN equivocal hermaphrodite, in ftanding behind the Jad for the 
purpofe of prayer, muft take his ftation immediately after the men 
and before the women, as it is poflible that he may bea man, and it 
is allo poffible that he may be a woman. If, therefore, he chance to 
ftand among the women, he muft recite the prayers repeatedly, for 
as it is poffible he may be a man they would otherwife be nugatory. 
If, on the contrary, he ftand among the men, his prayers are valid ; 
but the men who are next to him are to recite their prayers re- 

catedly, out of caution, a3 it is poffible that he may be a female. 


Ir is laudable in an equivocal hermaphrodite to cover his head, 
during prayer, with the fkirt of his garment, and alfo to fit in the 
pofture of women ; for if he bea man, this is merely a deviation from 
cuflor, which does not imply any pofitive illegality; but if he be a 
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female, his neglecting fo to do would induce an abomination, it being 
indifpenfably incumbent on women to be covered upon that occafion. 
It is alfo laudable in him, if he be without a garment, to recite the 
prayers rcpeatedly; but ftill the prayers are lawful although he fhould 
negleét fo to do. It is, moreover, abominable in him to wear filk or 
jewels. | 


Ir is abominable in an equivocal hermaphrodite to appear naked 
before either man or woman, or to be in retirement with either man 
or woman except his prohibited relations. In the fame manner, it is 
abominable in him to journey in company with a man other than his 
prohibited relation,—or with a woman notwithftanding fhe be a pro- 
hibited relation, as it is not lawful for two women to travel together, 
although they be relations. It is alfo abominable that he be circum- 
cifed by either a man or a woman; and therefore, to perform this 
ceremony, a female flave muft be purchafed at his expence;—or, if 
he be deftitute of property, the price of fuch flave muft be advanced 
to him, by way of loan, from the public treafury, with which he 
may purchafe her for the purpofe of circumcifing him ; and having fo 
done, fhe is to be fold, and her price paid into the treafury, as he has 
then no farther occafion for her. 


Ir an equivocal hermaphrodite undertake a pilgrimage during his 
adolefcence, (that is, when nearly arrived at maturity, ) 400 Yoofaf 
declares he is uncertain which mode of drefs is moft proper for him to 
adopt ; for if he be a male, his wearing a feamed garment is abomi- 
nable ; and if he be a female, it is abominable to wear any thing elfe. 
Mohammed, however, fays that he ought to wear a feamed garment, 
in the fame manner as women; becaufe it is {till more abominable for 
a woman to negle& this during pilgrimage than for a man to 
wear 1f. 


Ir 
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Ir a man fufpend the emancipation of his flave, or the divorce of 
his wife, upon the circumftance of her producing ‘* a male child,” 
and fhe be delivered of an bermaphrodite child, the divorce or emanci- 
pation do not take place until the fex or condition of the child be fully 
afcertained, fince the perfon cannot incur the penalty, in this inftance, 
becaufe of the doubt. 


Ir a man declare, ‘ all my male flaves are frec,’’ or, all my 
‘¢ fomale flaves are frec,’’—and he be poflefled of an hermaphrodite 
flave, this flave is not emancipated until his real condition be atcer- 
tained, fince here the mafter cannot be forf{worn, becaufe of the doubt. 
If, on the contrary, he thus mention his male and female flaves to- 
gether, the hermaphrodite is in that cafe cmancipated, fince one or 
other defcription applies to him indifputably, as he muft be either a 
male or female. 


Ir an hermaphrodite declare himfelf to be a male, or a female, and 
he be of the equivocal defcription, his declaration is not credited, as 
his plea is repugnant to the fuggeftion of proof. But if he be not of 
an equivocal defcription, his declaration may be credited, he being 
better acquainted with his own flate than any other perfon. 


IF an equivocal hermaphrodite die before his condition be afcer- 
taincd, the ceremony of ablution muft not be performed upon his 
body by either man or woman, neither ef thoie being allowed to per- 
form it to the other. Ablution, therefore, being impracticable in 
this inftance, the ceremony of feysumim [rubbing with dutt or fand] 
mutt be fubftituted for it ;—and it 1s meationed in the “fuma Runwoz, 
that if the feyummim be performed by any other than a prohibited re- 
lation, the hand mutt be covered with a cloth. 
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Ir a hermaphrodite die at an age bordering on maturity, (at twelve 
years of age, according to the ‘ama Ramooz,) the corpfe is not to 
have the ceremony of ablution performed upon it, whether it be male 
or female. Upon depofiting it, moreover, in the tomb or grave, it 
is laudable to cover the fame with a cloth, this being indifpenfable 
with refpect to women, although not with refpeét to men. 


WuHEn there is occafion to repeat the funcral prayers over a man, 
a woman, and a hermaphrodite, at the fame time, the bier of the 
man muft be placed next the Jmdm, that of the hermaphrodite next, 
and beyond all the bier of the woman. 


Wheres there ts any reafon for interring a hermaphrodite in the 
fame tomb [or grave} with a man, the former mutt be depofited after 
the latter, as it is poflible that he may be a female; and a partition of 
earth mutt alfo be conftructed between them. If, on the other hand, 
a hermaphrodite be interred in the fame tomb [or grave] with a wo- 
man, he muft be depofited firft, as it 1s poffible that he may be a 
man. 


Ir is laudable to fhroud the body of a hermaphrodite in the fame 
manner as that of a woman, by wrapping it in five cloths; for, if it 
be a female, fuch is the ordained practice with refpect to women; and 
if it be a male, this is merely an excefs of two cloths, which is a 
matter of no moment. 


Ir a man die, leaving two children, one a hermaphrodite, and the 
other a fon, in that cafe, according to Haneefa, the whole inheritance 
is divided between them in three fhares, two going to the fon, and 
one to the hermaphrodite; becaufe he holds a hermaphrodite to be 
fulject to the law of a woman, unlefs his condition be afcertained to 

be 
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be otherwife. Stobédia, on the contrary, maintains that in this cafe 
the hermaphrodite is to receive half the fhare of a male heir, and half 
the hare of a female,—by firft calculating the amount of his thare, 
fuppofing him to be a male, and then the fame fuppofing him to be a 
female, and adding the two together, and paying him a moicty of the 
added fums.  Afohammed and siboo Voofuf fubieribe to this opinion. 
They, however, ditfer in their expotition of it; for Mobammed holds 
that the whole inheritance is to be divided into twelve parts, feven of 
which go to the fon, and five to the hermaphrodite ;—whereas boo 
Yoofaf alleges that it is to be divided into feven parts, four of which go 
tothe fon, and three to the hermaphrodite. The argument of Addo 
Yoofaf is that the fon, if he ftood alone, would be entitled to the 
Whole inheritance ; and the hermaphrodite, if he ftood alone, would 
be entitled to three fourths of the inheritancep—he being eutitled 
(when ftanding alone) to an half, if accounted a male, or to the 
whole, if accounted a female; for the whole property confifts of tour 
quarters, the half of which is two quarters,—and thele, being added 
together, make fix quarters, the half of which 1s three. Where, 
therefore, thofe two unite in one inheritance, the eftate 1s divided 
between them according to their refpective proportions of right ; 
and as the right of the fon is to four fourths, and that of the her- 
maphrodite to three fourths, the former gets in the proportion of 
four, and the latter in the proportion of three ;—and accordingly, 
the whole inheritance is divided into feven parts, four of which go 
to the fon, and three to the hermaphrodite. The argument of 
Mohammed is that, fuppofing the hermaphrodite to be a malc, the 
inheritance would be divided between him and the fon in equal 
fhares; or fuppofing him (on the other hand) to be a female, 
‘t would be divided between them in three lots. We muft there- 
fore have recourfe to the f{malleft number which admits of divi- 
fion by two and by shree ; and as this number is fix, 1 follows that 
on the former fuppofition the inheritance is to be divided equally 

between 
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between the two, three fhares of the fix going refpectively to 
each,—or that, on the latter fuppofition, it is to be divided be- 
tween them in three lots, two fhares of the fix going to the her- 
maphrodite, and four fhares to the fon. ‘The hermaphrodite, there- 
fore, is entitled to two fhares, unqueftionably ; and there being 
ftill a doubt with refpeét to the one redundant fhare, that is di- 
vided into two. Hence the hermaphrodite gcts two fhares and an 
half; and a fraétion thus falling to his fhare, the root of the pro- 
pofition (fix) muft be multiplied by two, in order that there may 
be no fractions *; and the whole calculation, being twelve, will 
come out right, in this way, that five go to the hermaphrodite, 
and feven to the fon. The argument of Hancefa is, that it is 
neceffary, in the firft place, to eftablifh the hermaphrodite’s right 
in the inheritance ; and as the {maller portion of inheritance (namely, 
that of a woman) is unqueftionable, and any thing beyond it is 
doubtful, that alone is to be eftablifhed, and due, which is certain 
and indifputable, not any more, as a right to property is not ad- 
mitted under any circumftance of doubt,—the point in qucftion 
being, in fact, the fame as where a doubt exifts with refpect toa 
right in property, founded on any other caufe befides inheritance, 
in which cafe the unqueflionable proportion only would be decreed, 
and fo here likewife;—cxcepting, however, in the cafe of a /maller 
{hare + going to the hermaphrodite, fuppofing him to be a male; for 
then he would be cntitled to the fhare of a fon, fince, in fuch in- 
ftance, that would be his indifputable right; - as where, for inftance, 
a woman dies, leaving heirs her hufband, mother, and a full fifter : 


© That is, in order to reduce the whole to integral parts. 
¢ Namely, a fnualler fhare than the half of the whole. 


t This might be rendered, with more firict propricty, “ @ fraternal connexion,” an 
hermaphrodite being, in coi, nvither a brother nor filter. The tranflator, however, 
thinks it moft ds featlc tc adore literally to the original. 
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who is an hermaphrodite,—or, where a man dies, leaving heirs his 
wife, two matfnal brothers, and a full fifter who is an hermaphro- 
dite ;—in the former of which cafes (according to Haneefa) one half 
of the property would defcend to the hufband, a third to the mother, 
and the remainder to the hermaphrodite,—and in the latter, a quarter 
would defcend to the wife, a third to the two brothers, and the re- 
mainder to the hermaphrodite; for in both thefe cafes the remainder 
is {maller than either of the two full fhares,—that is, the fhare of the 
hermaphrodite fuppofing him to be a man, and the fame fuppofing the 
hermaphrodite to be a woman. 
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CHAPTER THE LAST. 


MISCELLANEOUS CASES, 


The intel- HERE people read a deed of bequeft to a dumb perfon, and 
A figns defire to know whether they fhall teftify fuch deed on his 
OF a dur) 


perfonfufice behalf? and the dumb perfon makes a fign by an inclination of the 
satel ase head, equivalent to the expreffion of affent ‘* 2¢s!""—or, where a 
renderthem = dumb perfon himfelf writes fuch deed, and they thus defire to know 
valid; but ai a ° 
not thofe of whether they fhall teftify it on his behalf? and he makes a fign, by 
oy ae an inclination of his head, in the affirmative,—the bequeft, provided 
oe ¥ . the fign be made in fuch a manner as is commonly ufed to denote 
eec®, a ‘ . 5 : 
affirmation, is valid:—but this mode of affirmation by a fign does 


not 
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not fuffice with refpect to a perfon whofe inability to {peak is fuper- 
venient, occafioned (for inftance) by fome recent diforder.—Shafet 
maintains that the fign in queftion is cognizable and valid equally 
with refpect to both ; for'the inability alone is the caufe of its being 
at all admitted as fufficient, a caufe which exifts alike in both.—Our 
doctors, however, conceive a natural difference between a perfon ori- 
ginally dumb, and one who merely labours under a recent incapacity 
of fpeech, for various reafons.—First, figns are not cognizable, 
unlefs they be habitual and their meaning afcertained, which is the cafe 
with the figns of a dumb perfon, but not with thofe of one who has 
merely loft his fpeech. (Still, however, our doétors hold that if this 
perfon be {fo long deprived of {peech as to render figns habitual to him, 
and their meaning afcertained, he then ftands in the fame predicament 
with a dumé perfon in this particular.)—Seconpry, the perfon in 
queftion is chargeable with a neglect in not having made his will be- 
fore he had loft his {peech, whereas no fuch neglect can be charged to 
the dumd perfon.—THIRDLY, it is moft probable that a recent inca- 
pacity of {peech will be removed and yield to remedies, which is not 
the cafe with dumbnefs, and therefore there is no analogy between 
them. 


WueEre a dumb perton is capable of either writing intelligibly, or 
_ making intelligible figns, marriage, divorce, purchafe, or fale, de- 
clared by him, are valid, and retaliation is alfo executed on his behalf, 
or upon him; but he 1s not liable to punifhment*, nor 1s punifh- 
ment inflicted on his behalf.—His written deeds are valid, and cogniz- 
able, for this reafon, that the writing of an abfentce is equivalent to 
the oral declaration of a perfon atually prefent ; (infomuch that the 
prophet, in promulgating his laws, fometimes ufed one mode, and 
fometimes another;) and necefity is the ground of validity with re- 


® Meaning, punifbment for offences againfi Gop, namely, for whersdom and flander ; as 
is explained a little farther on, 


Vo. lV. 4D {pect 


569 


A dumb per- 
fon may ex- 
ecute mar- 


fale, and 
fue for or in 
cur 


he cannot 
thereby fue 


MISCELLANEOUS CASES. 


for orineer {pect to the writing of an abfentee, which ground exifts full 
Satie ftrongly in the cafe of a dumb perfon.—lIt is to be obferved that writ- 
ings are of three different forts or defcriptions: I. regular teftimontals *, 
(meaning, fuch as are executed upon paper, and have a regular title, 
fuperfcription, and fo forth, as as cuftomary,) which are equivalent 
to oral declaration, whether the perfon be prefent or abfent: II. :r- 
regular teftimonials+, (meaning, fuch as are not written upon paper, 
but upon a wall, or the leaf ofa tree, or, upon paper without any 
title or fuperfcription,) which are not admitted as proof farther than 
merely as they fignify the writer’s object or defign: and III. writings 
which are vot teftimonials in any fenfet, (meaning fuch as are deline- 
ated in the air, or upon water,) which, as they are merely equiva- 
lent to words not heard, are no way cognizable, nor attended with any 
effe&.—With refpect to /igns made by a dumb perfon, they are re- 
cognized in the cafes of marriage, divorce, and fo forth, (as men- 
tioned above,) from neceffity, fince thofe are matters in which the 
right of the :ndru:dual alone is concerned, and which are not reftricted 
to any particular form of words, but are even, in fome inftances, 
{fuch as of Beeya-Taata, or fale by a mutual furrender §,) effected 
without any words whatever ; and retaliation alfo is a right of the 
individual.—But there is no necefity for puni/bment, as that is a right 
of Gop, whence the prevention of it by the exiftence of any doubt, ) 
and therefore, if a dumb perfon verify the report of a flanderer, ftill 
he is not liable to punifhment,—neither is punifhment inflicted upon 
him if he himfelf flander another by figns, becaufe the flander is not 
exprefs, which 1s the condition of its being punifhable.—The differ- 
ence between punifhment and retaliation is, that the former is not 


* Arab. Mos been Marfoom. It is a technical term, applied to all regular deeds, 
contracts, &c. 


+ Arah. Meofbeen Ghayr Marfoom. This is the fame term, only with the addition 
of the privitive Ghayr. t Arab. Ghayr ALof? been. 
Sce Vol. II. p. 361. 
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eftablithed by doubtful evidence, whereas the latter is {o;—for if wit- 
neffes charge a particular perfon with ‘* dlegal carnal connection,” 
or a perfon make confetfion of ‘* i/egal carnal conneciten,” ftill pu- 
nifhment is not to be inflicted; whereas if witnefles teftify to “* a 
‘© murder” in general terms, or a perfon make a confefiion of ** @ 
murder,’’ retaliation is inflicted, although the term ‘ wi/fu/” fhould 
not have been exprefsly mentioned.—The ground of this is that re- 
taliation poffeffes the character of reciprocity, as having been or- 
dained for the reparation of injuries ; and it is therefore admitted to be 
eftablifhed notwithftanding a doubt, im the fame manner as all other 
matters of reciprocity which concern the rights of the individual.— 
With refpeét, on the contrary, to fuch punifhments as are inflicted 
purely in right of Gon, they have been ordained for the purpofe of 
determent ; and as that does not bear the character of reciprocity, 
punifhment, as not being a matter of neceffity, is not eftablithed 
under any circumftance of doubt.—Mobammed, in treating of AC- 
K NOWLEDGMENTS”*, fays ‘* the writing of an abfentee 1s not cogniz- 
able as proof, with refpe& to retaliation ;"—(in other words, if an 
abfentee fend a written acknowledgment, inducing retaliation upon 
himfelf, fuch acknowledgment is not cognizable.) Our author re- 
marks, upon this paflage, that it may be taken intwo ways. First, 
by the abfentee may be meant any abfentec, whether dumb or other- 
wife; and on this conftruction the point admits of two determina- 
tions; the one, what is here mentioncd; and the other, what has 
been before recited. Seconpiy, by the abfentce may be meant a 
perfon who is sot dumb ;—as if he [ Mohammed ] had faid ** the writ- 
‘* ing of an abfentee, mot being dumb, ir not cognizable as proof with 
‘© refpect to retaliation, fince, having the power of Speech, it 15 
‘6 poflible that he may himfelf appear, and make an eaprefs confeflion 
‘< by word of mouth;—an expectation which cannot be entertained 
“ with refpect to a dumb perfon, fince it is impoffible that fuch 


* Probably in the AMZab/oot. 
4D2 *¢ perfon. 
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<¢ perfon fhould fpeak, fo as to make an exprefs oral confeffion.”— 
Some of our doétors entertain an apprehenfion that the figns of a dumb 
perfon, who is at the fame time able to write, are cognizable; be- 
caufe figns are admitted as proof purely from neceflity, which does 
not exiftin this inftance.—This apprehenfion, however, is repugnant 
to what has been before mentioned, as from ¢Aat we are to infer that 
the figns of a dumb perfon are cognizable, notwithftanding he be capa- 
ble of writing; for as it is there faid that ‘* if a dumb perfon make 
‘* figns, or write, it is valid,” it follows that figns and writings are 
of equal weight, and that either of them fuffices;—the reafon of 
which is that figns and writings are, both of them, admitted as proofs 
purely from neceffity ; and as, on the one hand, writing poffeffes an 
explicitnets of which figns are deftitute (the defign or meaning of the 
perfon being afcertained indubitably from what he writes,) whereas 
figns are of an ambiguous nature, fo, on the other hand, figns pof- 
fefs an explicitnefs of which writings are deftitute, as they approach 
ftill nearer to {peech ;—and figns and writings are therefore upon an 
equal footing. 


THE writing of a perfon who has been deprived of the ufe of fpeech 
by any accident, for two or three days, 1s not cognizable, any more 
than. that of an abfentee who is not dumb, fince there is ftill room to 
hope that he may be able to fpeak, as his organs of fpeech re- 
main. 


Ir the carcafes of flaughtered* goats be promifcuoully mixed with 
thofe of carrion+ goats, and the one be not known from the other, 


* Arab. Mazbooh, meaning thofe regularly flain according to the prefcribed form of 
Zabbah. (See Vol. IV. p. 62.) 


+ Arab. Mfoordar, mcaning thofe which have dicd a natural death, or have not been 
flain according to the prefcribed form. 
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and the number flaughtered exceed the number of carrion, the perfons ing promif- 
cuoully 

about to ufe them muft make a deliberate feleftion, and eat fuch only mixed with 
as they fuppofe mott likely to have been lawfully flain.—But if the ‘ 
number of carrion exceed the number flaughtered, or if they be equal 
in number, none of them mutt be ufed.—What is here advauced ap- 
plies folely to a fituation which admits a latitude of choice; for ina 
{ituation of neceffity the fele€lion may be made under either circum- 
ftance, and thofe ufed which the people fuppote mott likely to have 
been lawfully flain; becaufe as, in time of want, indubitable carrion 
is allowed to be lawful, it follows that what comes within the pot- 
fibility of having been duly flain is lawful a fortiort; but ttilla delibe- 
rate felection muft be made, fince it 1s moft likely that by this means 
thofe will be ufed which have been duly flain; and the felection is 
therefore not to be difpenfed with except in cafes of extreme urgency. 
Shafei maintains that, in a fituation which admits a latitude of choice, 
it is not lawful to eat any of the goats, notwithftanding the number 
of thofe duly flain exceed the number of the carrion; for as the telec- 
tion is an argument of neceflity, it is not to be practiled except in a 
cafe of ngceflity, which docs not apply to a fituation adinittiny a lati- 
tude of choice. The argument of our doétorsis, that the circum- 
{tance of the flain goats excceding the carrion in number is equivalent 
to neceffity, whence the eating of fome of them is lawful after a due 
{eleétion ;—in the fame manner as it is lawful to take and ufe articles 
fold in a Muffulman market, becaufe of the greater number of com- 
modities there exhibited being lawful, notwithftanding a market be 
not altogether free from certain prohibited articles, fuoh as //o/en or 
fur ped goods, and the like; the ground of whichis, that as it is not 
alwavs poflible to make a dittinction with refpect to fmeall matters, a 
regard to them is remitted, fince otherwife the bufinels of life could 
not be carried on; and accordinaly, a {mall degree of dirt, or of 
nakednefs, in praver, is not of any moment. In acatc, therefore, 
where the number of flayghtered goats exceeds that of the carrion, 


the 
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the eating of fome of them is allowed, from a {pecies of neceffity. It 
is otherwife where the number of the carrion exceeds or equals that of 
the flain; for in this cafe, fuppofing the fituation to be fuch as 
admits a latitude of option, no neceffity whatever exifts. 


THE END. 


INDEX. 


N. B. All the Heads of Books are in Capirats, 


Aascenpine oF Staves, I]. 278, to 285. TIT. 506. 

Abfentee, decrees affecting an, I. 4o2. Il. 635, 636.—maintenance to the relations of an, 
I. 416. 

Abominable, definition of the phrafe, 1]. 169. 

Sales, 11. 428, 460. 

Axsominations, IV. 85, to 127. 

Abufive language, II. 65, 78. 

Abyffimans, method of flaymg animals among the, FV. 66. 

Acceptance (in fale,) 1]. 362. 

Accidental homicide, TV. 277. 

Accidents, a pledge cannot be taken in fccurity againft, TV. 208. 

AcknowLepomr nts, IID. 137, to. 173.—by an arent, TD. 47.-—by a father ot cxerutor, 
§0.—-by an infant or rdeot, 47 1.—by a licenced flave, 498.—and bequefi, dif- 
ference between, IV. 472, 504.—ot debt upon a deathbed, ¢gq4, 54. 

Adoption. (See H:/la Mawalat.) 

Adulterer, may be flain in the act by the woman's hufband, IT. 77. 

Adultery. (See /Vhoredom.) 

Advertifement, in the cafe of trove,, I]. 266, 273. 

Affinity, matrimonial prohibitions occafioned by, 1. 76.—(of 4 flave) a caufe of emanc 

pation, LI]. 440. 





Aftrav, 
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Affray, a perfon found flain in an, IV. 442. 

Afoo, (in Zakdt,) rules refpecting, I. 20. 

Age, full, time of attaining, ITI. 482. 

Acrncy, TU. 1, to 62.—in marriage, I. 116.—commiflion of, may be retracted at the 
pleafure of the conflituent, 257.—/imgu/ur exemplihed, IL. 315.—is not in- 
heritable, TV. 234, 

Agent, acts of, excceding his commiffion, are null, J. 120.—for a miffing perfon, II. 286. 
—atting for a partnerfhip, 320.—infpection by, in purchafe, 400.—appoint- 
ment of, may be eftablihed by any cafual information, 658.—atteftation to 
the appointment of, 694.—general rules refpecting, LIE. 1, to 62. 

Agents, two or more acting jointly, HT. 29, 45.—/econdary appointed by the primary, 41. 
—for /tgation and fercin. 44, 56- 

Arla, (ndivorce,) laws refpecting, lL. 306, to 312.—refcindment of elaims with refpe& 
to, Ul. 91. 

Agriculture. (See Cultivation. ) 

Akilés, of whom confifting, IV. 449, 452, rules for levying fines upon, 447, to 465. 

Alien, (infidel) declaration of, in Zakat, 133.—robbery committed upon, does not oc- 
cafion punifiment, []. 136.—gencral rules with refpect to, 150, to 198.— 
cannot act on behalf of his infant child, IL. 43. 

Alicnation of property (to charitable purpofes,) LI. 337- 

Alimony to a divorced wife, I. 406. Il. 22. 

Alms, a mode of expiating Zihar, I. 339.—cafe of a treve property beftowed in, If. 268; 
275.—gift or deed, ILI. 299, 310.—grants of, by a licenced flave, ILL. 500. 
—bequefts of, IV. 514. 

Amercement. (See Fines.) 

Amputation (for theft,) rules retpecting, TT. 85, to 107. 

Animals, tendernefs to, recommended, [. 418.—ftrayed or loft, If. 269.—borrowing of, 
Il. 286.—ulurpation of, §37.—offences committed 4y or upon, IV. 373 
to 384. 

Apoftacy of a hufband or wife, 1. 182. IL. 68.—of a Afokatib, 243.——of an infant, 245. 
—of a drunkard or lunatic, 246.—under a mental refervation, III. 467. 

Apottates, rules refpecting, [. 170. IL. 202, 213, 214, 225 to 246.—cannot act for his 
infant child, I. 43.——upon compulfion, III. 466, 467.—wills by 
IN. 537- 

Apparel, excefs in, PV. 92. 

Appeiians and Ref/pondent, 1. 60. ae 

Appendages (in fale.) Il. gor. 

Appoinunent of a Adzee, M1. 615.—evidence to the, 677.—of an agent, ITT. 1, 2, &c. 
—ot a fecondary agent by a primary, 41.—of an executor, 1V. 539.—to 
charitable ufes, (tee Appropriations.) 

Apprentice (to an artizan,) HH. 325. 

Appropriations 
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ppropriations (to pious and charitable purpofes,) II. 334 to 359. 
Aqueducts. (See Water-cour/e.) 
Arabian tribes, the fix degrees of, I. 915. 
fabs claim a fuperiority over others, III. 443. 
Arbitration, 
Arbitrator, t II. 638. 
Arbitratory atonement. (See Award of Equity.) 
Arms, fale of, to rebels, I. 255. 
Affaults, by highway robbers, I]. 133.—homicide in repelling, 1V. 291 to 293.—fe- 
neral rules refpecting. (See Afurder. Muanflaughter. Homie.) 
Affes not fubje&t to Zdkat, 1. 16.—the milk of unlawful, TV. 7.4, 86. 
Atonement, redemptionary. (See Redemption.) 
Atteftation to a contraét of fale, I]. 592.—of Kazee’s letters, 630.—-of evidence, 709. 
Attorney. (See Agent for Litigation.) 
Award of equity defined, IV. 333. 
Avenger of blood, 1V. 272. 
Auxiliaries entitked to a fhare in plunder, IJ. 164. 


Barr, II. 567 to 605.—in partnerfhip, 300, 301.—-given upon a deathbed, 302.—for the 
perfon, 568.—for property, 575.—in which two are concerned, 5§98.—by 
freemen oy flaves in behalf of cach other, 602.——tor the perfon, Il. 76.— 
pledges not received in cafes of, PW. 211. 

Baker, hire of a, III. 318. 

Banifhment. (See Expatriation.)—of loofe women, Il. 17. 

Bankrupt. (See fnfolvent Deltas.) 

Barter, rules of, I]. 430, 469, §36.—<difputes in, TI]. 85. 

Bafe money, [1]. 560.—fale in exchange for, 562. 

Baftards, 1. 485.—evidence of, IT. 692.—fines incurred by, 1V. 463. 

Baftardy, decree of, 1. 439. II. 68. 

Bazar, cafe of a perfon being found fain in a, TV. 440. 

Bees, fale of, Il. 436. 

Beguctts, muft be claimed in the name of the teflater, 1. 463.—rules concerning, IT. 467. 
Il. 245.—to an Aer is invalid, If. 165.—by an inhibited prodigal, 481.— 
muft not exceed a third of the teftater’s property, PV. 468.—acceptance and 
rejection of, 473, 474. 475.—by an m/fol/vent perfon is void, 47 5.—relcind- 
ment of, 478.—of a third of the cate, 486.—cafes of sent, 493, 490.— 
of an apartment ina partnerfhip houfe, 497.—to pious purpofes, 51.4 to $17. 
—by Ziunmers, 524. 


Vou. IV. re > 
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Befpeaking of articles from a workman, II. 540. 

Beftiality, LI. 27. 

Bill of fale, atteftation to a, IT. 676. —by an executer, proper form of, IV. 553. 

Birds, fale of, Il. 432. 

Birth, evidenee to, IT. 677. If. 69, 134. 

Blind perfons, not required to engage in war, Il. 141.<=purchafe and fale by, 402.—<« 
evidence of a, 682. 

Blood, the fale of, null, IT. 428. 

Boat, cafe of a perfon being found flain in a, IV. 439. 

Bondage, compotition in claims of, III. 186. 

Books, theft of, IL. 92. 

Booty, public, theft committed upon, II. roo. 

Borrowed articles. (See Loans.) 

Borrower not refponfible in a cafe of theft, II. 1017. 

Borrowing with a view to pawn, IV. 246, to 250. 

Breach of truft, Il. 93, 102. 

Bricks, II. 539. 

Brickmaker, hire of a, ITI. 319. 

Briftles (of a hog,) II. 438. 

Brother, evidence concerning a, II. 687, 693. 

Building projecting over the highway is a auifance, IV. 357, 560. 

Bullion, Zakat due upon, J. 18.—a reprefentative of value, II. 307.—ufurpation of, 
Ill. 536. 

Burglary, IT. 103. 

Burying-ground, appropriation of a, Il. 338, 350, 357- 

Butter, fale of in the milk, IL. 433. 

Buying, vows refpecting, 1. 544. 


C. 


Calves, the laws of Zakédt refpecting, I. 10. 

Camels, laws of Zakdt refpe€ting, I. 12, 16.——-method of flaying, TV. 72.—hire of, (fee 
Duadrupeds,)—ftrings of, 378. 

Camp, a perfon found flain in a, [V. 442. 

Capital ftock in Afozdribat contracts, HL. 216. 

Capitation-tax, If. 143, 159.—in what cafes impofed upon aliens, 196.—general rules re- 
fpecting, 204, 211 to 215.—arrears of, 217.—-humiliating manner of de- 
manding, 217. 

Captives taken in war, 11. 160, 149. 

Caravan, 
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Caravan, robbery committed in a, II. 136. 

Caravan-Serai, ftealing from a, If. 102.—-appropriation to the purpole of a, 350, 357- 

‘Carrion, the fale of, null, HH. 428.—definition of, 1V. 212. 

Carrion-crow, is unlawful to eat, TV. 74. 

Cattle, labouring, exempt from Zekit, 1. 18.——ftraved, the fecuring and taking care of, 
Il. 269.—(for other rules refpecting, fee rims.) 

Charity, agency for the diftribution of, I11. 8.—bequefts of, IV. g14. 

Chafe. (See Hunting.) 

Chaftifement, II. 75. 

Chattel property, definition of, I. 28. 

Chefs, playing at, II. 688. IV. 122. 

Child born of the flave of an apoftate, Il. 239. 

Child-ftealing, I]. g1. 

Children, are under the father after infancy, [. 389.—born of a free woman are in all caics 
free, 436.—born in marriage, are fubjeét to the condition of the mother, 4.3%. 
—(for other rules refpecting, fec /nfants.) 

Chriftian, form of adminiftering an oath to, IH]. 78.—claim of parentage by a, 133.— 
may poffefs AfifJulman flaves, 390.—may be vifited in ficknefs, 1[V.121.— 
fine for offences againft, 332.—bequeft by a, 534, §39- 

Churches, conftruction of, I. 219.—bequeft towards ercéting a, IV. 534, to 539. 

Claim, in virtue of bail, II. 576.—of a furety upon his furetee, §79.—cale of a, founded 
on gift and purchafe, 643.—to a moveable property, HI. 64, 65.—to und, 
65.—to fislen property, 73, 103, 104.—to a trove property, 274. 

Claim of Offspring, 1. 478. Il. 71.—made by an apoftate, I]. 236, 239. 

Claim of Parentage, U1. 259, 260, 261. IE. 71, 74, 124 to 136.—with refpect to a child 
begotten under a deception, 135.—cannot be remitted for a compofition, 185. 

Claim of Right for a compofition, 185.—to the fubject of a fale, H. 503.—fet up by two 
perfons to property in the hands of a third, HI. 272.—in partition, IV. 27. 

Craims, III. 63 to 136.—of Shaffa, 569. 

Cloth, purchafe and fale of, I]. 367, 371, 449) 539-——(ufurped) wearing of, HI. 538.— 
partition of, IV. 12. 

Clothing, vows refpecting, I. 551. 

Coheirs, teftimony of, I]. 693. 

Coin, may be fold by weight, LH. 492. 

Coinage, diftinétions of bafe and pure, IT. §6c. 

Collector of taxes, allowance paid to, I. 54. 

Common bireling, MI. 350. 

Compacts or CuLtivaTion, IV. 39 to §3. 

Compacts of GARDENING, IV. 54 to 61. 

Competent witnefs, (See Evidence. Teflimony.)- 

ym ee: 
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Complete Retirement. (See Khalwat Saheeh.) 

Composition, IfL. 174 to 210.—for a debt, by a furety, IT. 581.—for murder, HI. 8. 
—after acknowledgment or denial, 8.—in Aitdbat, 403.—for offences against 
the perfon, IV. 300, 331. 

Computsion, IIL 452 to 467. 

Conceffion of an object claimed, TIL. 72.—in what cafes not allowed, 75.—(in compofi- 
tion) of immoveable property, 178. 

Concubinage, vows with refpect to, I. 541. 

Conditional bail, I. 577. 

Conicfhon, of whorcdom, Ll. 5.—of drunkennefs, 56.—of flander, 57, 64.—0of theft, 
86, 119. 

Conquered country, rules with refpedt to, Il. 159. 

Confanguinity, plea of, TL. 74. 

Confideration of Kitapat. (See Ranfom.) 

Conflituent, teftimony of, muft be credited with refpeét to his inftructions, ITE. 37. 

Contract, of marriage, 1. 72 to 183.—of fealty to government, II. 156.—of partnerfhip, 
296 to 333.—of fale, 360 to 566.—of bail, 584.—concluded by an agent, 
Il. 6.—by a fecondary agent, 41.—of Mozuribat, 212 to 258.—of hire, 
312, to 37§.— concluded by an infant or lunatic, 471,— of pawn, 
IV. 180. 

Converfing, vows with refpedt to, T. 327. 

Converts to the Afuffulman faith, Il. 170, 209, 215. 

Cook, hire ofa, HI. 319. 

Coparceny, (partnerfhip by joint inheritance,) HI. 296. 

Copartnerflip, rules of, I. 295 to 333, 600. 

Copper coinage, Tl. 563. 

Com, ftanding, theft of, IT. 89. 

Creditor, ftealing the property of his debtor, TT. g5.—rights ofa, TIT. 161, 163. 

Creditors, rights of, TLL. 161, 163.—Joint partners in a debt, 199. 

Creed. (See Ka/mua.) 

Criminal profecutions, agency for, IT. 2. 

Criminals, convicted, teftimony of, If. 688. 

Crocodile, the fleth of unlawful, IV. 74. 

Crows. (See Resk. Carrion-Cr cw.) 

Crucihx, theft of a, not punifhable, U1. go. 

Crucifixion, a punifhment for highway robbery, I]. 131 

Cucumbers, V1. 415. 

Cuurivation or Waster Lanps, IV. 128 to 153. 

Cullody, (of property,) in cafes of theft, HI. 83, 98, 100.—various cafes of, 101. 


Cutpurics, 
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Cutpurfes, II. ros. 
Cuts. (See 


Dates, fale of, IT. 494. 

Dead, act of plundering the, II. g4. 

Death, evidence to, II. 677, 679. 

Deathbed-ficknefs, rules for afcertaining, TV. 506.—cmancipation of a flave during, §07. 

Debt, deferred and prompt, diftinétion henseen, If. 95.—cannot be transferred, 304.— 

commutation for a, 560.—claim of a bailed, 576.—and éaz/, difference be- 

tween, §95.—imprifonment for, 624.—owing from a father to his fon, 628. 

—cafes of claim to, 646.—owing to an agent, cannot be demanded by the 

conflituent, IT. §.—liquidation of by an agent, 23.—difcharge of by an 

agent, 40.——compofitions for, 194 to 205.—right of inheritance in a, 208. 

gift of a, 308.—acknowledgment of by a licenced ay ‘ec, 408.—owing by a 

licenced flave, difcharge of, sor. 

Debts, of an apoftate, Il. 233.—owing to miflfing perfons, 289.—incurred in partner/hip 
by reciprocity, 301.—incurred in partnerfh:p im traffic, 31.4.—transter of, 606 
to 611.—acknowledgment of, 627, 645.—contracted in frcknefs, WT. 163. 
difcharge of, from the eftate of a defunét, 164.—partnerflup in, 199.— 
owing toa A/ozd ioat concern, 239.—priority of, 475.—payment of by the 
magiftrate, 486.—payment of by an executor, TV. 545, 551. 

Debtor, (infolvent,) not fubjeét to Zakat, 1. 4.—infolvency of a, eftablifhed by a decree 
of the magiftratc, 8.—(infolvent) bequeft by, is void, 1V. 475. 

Debtors, inhibitions impofed upon, Tl. 48.4.—general rales with refpedct to, 488. 

Decorum, (fee Unterconrfe between the Sexcs,)—oblervance of between man and man, 
IV. o8. 

Decrees cannot be paffed upon a perfon unknown, I. 448.—refpecting tranfactions ina 
foreign country, UW. 193.—judicial, muft be enforced, 634.—of a difiniffed 
Kazec, difputed, 662.—in difputes between agent and confiituent, U1. 25. 

Deeds, atteftation to, LT. 676.—of truft, (fee eee j—of gitt, (fee Grfts.)—{ written) 

vatiuus dclenpuons of, IV. 570 

Deena, tag. WT. 85. 

Defeét, in articles of purchafe and fale, D1. 4o7.—difcovery of, in an article fold by an 
agent, HIT. 34. 

Defendant impeaching the character of the plaintiff’s witneffes, El. 694.—and plaintill, 
IL. 63.—muft appear, to anfwer to a claim or fuit, 65.—1s reytured to make 
oath, 68.—refufing to wear, is caft, 70, $6.—required to give bail, 76.—— 


affertion of, upon oath, muft be credited, $7. 
Defunét, 
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Defunét, bail on behalf of an infolvent, IT. 586. 
Depofit, ftealing of a, Il. 112.—agency for the reftirution of a, ITI. $.—reftoration of, 


by an agent, 40.—plea of, defeats a claim to a thing, 101 .—-acknowledg- 
ment of, II. 650. II]. 154, 161.—plea of, 156, 157.—is implied without a 
formal delivery, 159.—refpontibility for a, LI. 706. II. 260.—gift of, to 
the truftee, 295. 

Devosirs, IL. 259 to 276.—of miffing perfons, II. 289.—in the hands of a Kaxee, 619. 

Depreciation of the property ftolen prevents punifhment for theft, IT. 117. 

Deputy. (See Agent.) 

Defart place, a perfon found flain in a, IV. 440. 

Defeent. (See Parentage.) 

Detention of a trove property, IT. 272. : 

Deyit. Deeyat. (See Fine. Fine of Blood.) 

Dice thrown to determine caufes, IIT. 105. 

Dims, 1. 24. Il. 85.—black and white, 313.—various qualities and defcriptions of, 
Ill. 152. 

Difcharge (enlargement) from bail, Tl. 582. 

Dishiguring (of encmies) forbidden, H. 148. 

Difmemberment, a punifhment for theft, (See Amputation.) 

Difmiffion of an agent, 1. 56. 

Difputes in Afozaribat contracts, 111. 256.—relative to the price, in Shaffa, §77. 

Diffolution of fales, [1]. 465. 

Divorce, |. 200 to 418.—regular and irregular, 201.—pronounced during the courfes, 
208.—perfons capable of pronouncing, 210.—pronounced upon compulfion, 
or ina ftate of intoxication, is valid, 211.—cannot be pronounced by a maf- 
ter upon the wife of his flave, 212.—cxecution of, and its various forms, 
213.—-pronounced by smpliation, 234.—the mild and the rigcrous defined, 
242.—telegation of, 244.—by a conditional vow, 265.—obliteration of, 
273-—of the fick, 279.—not applicable from a maiter to his female flave, 429. 
—vows refpecting, §36.—by an apeffate, I]. 236.—arbitration in cafes of, 
6 39.-—retractation of evidence to, 723.—by an agent, Lil. 40.—pronounced 
by a flave, 472.—pronounced upon compulsion, 463.—by an infant or lu- 
matic, At. 

Dog-ftealing, HL. 92. 

Dogs, Uf. §43.—xlamage committed by, IV. 380. 

Dower, (marriage fettlement,) rules concerning the, I. 115, 122 to 160.—due (under 
the denomination of Akir) .o a Jfokdtiba, from her owner, in cafe of carnal 
connexion, Il. 71.—retragtation of evidence with refpe@ to the, 721.— 
Agency with refpe&t to réceipt and payment of the, II]. 7.—cafe of a claim 


laid to the, 74.—fettlement of, by an ibibited prodigal, 479. 
6 Drain. 


= 
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Drain. (See ¥ater-courfe.) 

Draw-well, defcription of and partnerfhip in a, II. 327- 

Drefs, laws concerning, IV. g2. 

Drinking, vows refpecting, I. 51s. 

Driver of an animal, refponfibility of the, IV. 375. 

Drowning, murder committed by, IV. 289. 

Drunkard, apoftacy of a, II. 246,—(common) teftimony of a, II. 688. 
Drunkennefs, II. §3.—punifhment for, II. 53 

Dumb perfon, intelligible figns by, are equivalent to fpeech, 1V. 568. 
Dung, fale of, IV. r10. 

Duties oF THE Kazeg, II. 612. 

Dyer, hire of and wages for work performed by, III. 320. 


E- 


Earnings of a flave, ITl. 235. 

Eating, vows refpecting, 1. 515.—and drinking, abominations in, IV. 86.. 

Edit, definition of, and rules refpecting, I. 83, 129, 359 to 375- 

Eggs, Il. 415, 494. 

Elephants, II. 440. 

Emancipation of flaves, rules concerning, I. 419 to 490.—of an wfurped flave, IT. 510. 
of a fhare in a partnerfhip flave, 626.—granted upon a deathbed, TV. 507. 

Emancipatory labour, 1. 437.—confideration in licu of, I]. 605. 

Embryo (in the womb,) acknowledgment in favour of, ILL. 142.—-penalty incurred by 
the deftruction of an, IV. 352. 

Enlargement from bail, Il. 582. 

Entertainments to a magiftrate, IT. 622. 

Entrance into a place, vows concerning, I. 506. 

Equality, in marriage, I. 95, 110. 

Erroneous carnal connexion, II]. 19, 24. 

Eftate, divifion of among heirs and creditors, II. 65r.——(inberitable) divifion of, IV. 
1 to 38. 

Evader, (in marriage,) definition of, 1. 283. | 

Evipence, Il. 665 to 716.—ot a woman, in matters not fit to be feen by men, I. 382. 
—retractation of, I. 46.—to drunkennels, 59.—of a /landerer not admiffible, 
72.—with refpc& to troves, 266, 271, 274.—acceptance and rejection of, 
682.—relative to inhertance, 705.—atteftation of, 709.—retractation of, 
717.—in claims, III. 66, 69, 83, 9§.——tO _~-marriage, birth, or bondage, 69g, 
95-—{uperiority of, 83.—in difputes concerning the dower, 94.—-in claims 

laid 
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laid by two plaintiffs, 119.—in cafes of murder, FV. 317 to 324.—-in cafes 
of uncertain homicide, 443.—~with refpect to wills, 555. 
ccndnt difadvantage (in purchafe and fale,) definition of, III. 32. 
Eunuchs, various defcriptions of, II. 356.—evidence of, 693.—the making or keeping of, 
an abomination, IV. 121. 
Exactions, extraordinary, in cafes of war, IT. 142. 
Exccption in acknowledgments, IIT. 142, 155. 
Exchange of the precious metals. (Sce Surf Sale.) 
Excufable homicide, IV. 291, 293. 
Executioner, not refponfible for a miftake in his office, IJ. 110, 661. 
Exccutor, Il. 353, 637, 657, 600.—joint, teftimony of, 69 3.—acknowledgment made 
by, III. 50. IV. 260.—-the powers of, and general rules refpecting, 539, 


fo $55: 

Exile. (See Fxpatriation.) 

E.xpatriation, (of an apoitate,) defined, U1. 229. 

Expence attending a fale, 11. 378. 

Expences of a AZozdribat manager, TT. 246. 

Expiation of Zh, 1. 332.—0f no avail in a cafe of perrury, 493.—of (rafh or unfulfilled) 
vows, I. 500.—not enjoined in a cafe of wilful homicide, 196. TV. 293.— 
for manflaughter, 3209. 

E-xtravagants. © (See Pradreal.) 

Euyes, penalty for injurics committed upon the, TV. 294, 335- 


- 


Factor. (Sec ALinazer. Agent.) 

falas, a fluétuating copper coin, Ul. 305, 495.——purchafe and fale of, 494, 563. 

Palle withedfes, punithment of, IL. 715. 

Farafang, (a land meafure,) If. 528. 

Farming. (See Gardeniag.  Crttecation.) 

Farviers, TE. 253. 

Fafting, a mode of expiating Ziaur, 1. 333.—vows of, 548. 

Fathar, cohabiting with the female flave of his fon, I. 170. —flealing from a, IT. 98.— 
privileges af, with refpedt to his child’s property, 637.—evidence of, in re- 
gardto hischild, 68 5.—acknowled ment by, to his child’s prejudice, IIT. so. 
power of, with retpe& to pledging his child’s goods, TV. 213.—murder of, 
by lus child, 281.—murdering his child, 282, 451. 

Lavivvee, marrage contracted by a, T. 118.—fale by, 1. 508. 

Forges coppofitions, ELE rge. 


we 


Fealty, 
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Fealty, contraéts of, IT. 156. 

Fee, the-government proportion of plunder, IT. 170. 

Female flaves licenced to trade, III. 506.—-(for other particulars fee S/aves.) 

Fifth, in Zakdt, I. 40.——the proportion of the ftate in the divifion of public {poil, 
IT. 394. 

Fine of blood, in what cafes due from the public treafury, IT. 43, so.—not incurred where 
a perfon dies in confequence of puni/hment, 81.—not due from the tribe of 
an apoflate, 241.—arbitration of a, 639.—a fubftitute for retaliation, 
IIl. 75. 

Fine of trefpafs, (or, of damage,) Yl. 43, 513. 

Fines, [V. 328 to 447.—for manflaughter, 329.—for homicide by mifadventure, 330. 
for offences not affecting life, 332.—for cuts, 337.—for occafioning a wo- 
man to mifcarry, 352.—for offences committed by animals, 373.— —by (or 
upon) flaves, 38 5.— —by Modabbirs or Am-Walids, 416.—- — upon ufurped 
flaves or infants, 420.—in cafes of uncertain homicide, 427.—(for other 
matters under this head, fee Fine of Blood.) 

Finder of a trove property, II. 264 to 277. 

Fire, negligence with refpe&t to, TV. 360. 

Fith, fale of, Il. 432, 520.—an article of food, 1V. 73. 

Fittir, (the feftival of breaking lent,) I. 62, 337. 

Flefh meat, purchafe and fale of, II. 497, 499, §21--— various kinds of, unlawful, 
IV. 74. 

Flour, purchafe and fale of, IT. 496. 

Fatus, of a female flave, partakes of her emancipation, I. 435.—fale of, unlawful, ‘I 
377s 432.—in what points independant of the mother, ['V. 73.—penalty for 
deftroying 352.—wills in favour of, 477.—-(for other particulars fee 
Embryo.) 

Food, articles of, which are lawful, IV. 74. 

Force. (See Compulfton. ) 

Foreftalling of markets, II. 461.—forbidden, IV. 114. 

Forgivenefs, of theft or robbery, II. 134.--of murder, 1V. 299. 

Fornication. (See horedom.) 

FosTeRaGE, I. 187 to 199.——-expence of, fufnithed by the child's father, 409. 

Fofter-mother, ftealing from a, II. gg. 

Founp.ines, IT. 257 to pears of poffefon with refpect to, HIT. 123. 

Fraud, in a fale of profit or of frrend/hip, 11. 472, 478. 

Freasdman, inheritance to the eftate of a, IPI. 447.—cannot engage in a contract of AZa- 
walat, 453. 

Freeman, fale of a, null, II. 428. 

Frecthinkers, evidence f, II. 680. 

Friday, the MafJulman fabbath, I]. 461. 

' Vou. FV. 4F Ei iendly 
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Friendly fales. (See Tawlecat.) 

Fruits, fale of, Il. 347, 378, 497.—bequeft of, IV. 533. 

Fugitive flaves, II. 278, 653.—rewards for apprehending, 279. 

Full age, period of minors attaining to, ILI. 482. 

Funeral charges muft be defrayed by the executor without lofs of time, IV. 544. 


G. 


Gamblers, teftimony of, II. 688. 

Game, laws with refpect to the hunting and killing of, IV. 179 to 189. 

Gaming, II. 688. IV. 122. 

Gardening, compaéts of, IV. 54. 

General fummons, (in cafes of war or invafion,) V1. 141. 

Generation of an anitnal, claim founded on the, III. 115, 121. 

Ghazb. (See /furpation.) 

Ghalla Miflé, dchnition of, II. s04. 

Ghorra, the penalty for caufing a woman to mifcarry, IV. 352. 

Grirts, ILL. 290 to 311.—annulled by the deceafe of the doxcr or donee before feizin, 
—vows refpeCting, 560.—to a thief, of the property ftolen, IT. 116.—made 
by an apofiate, 235.—agency in, I11. 8.—appeal againft the receffion of, 74. 
—is of equal force with charity, in claims, 109.—retractation of, 300.—by 
a licenced flave, 500. ; 

Goats, laws of Zekat tefpecting, I. 14. 

Gold, Zakdt impofed upon, 1. 27.—purchafe and fale of, IT. 552.——(and filver) veffels, 
IV. 86. | 

Grain, a reprefentative of property, II. 300. III. 145.—fale of, IT. 3977. 

Grandfather, may, in certain cafes, be the father’s fubftitute, 11. 244.—(and grandfon) 
evidence of, Il. 685.——reprefents the father, in defect of an executor, 
IV. 555. 

Grandmother, paternal, inherits to her grandfon in defect of the mother, I. 386. 

Grants, “fe, or poffhumous, U1. 309. 

Grafs, upon common land, fale of, II. 435. 

Gratuities, extraordinary, patd out of the public plunder, II. 178, 180. 

Ground, fale of, IL. 372. (Sce Land.) 

Guarantees, IL. 593. (See Bail. Surety.) 

Guardian, in marriage, I. gg to 110.—-may b® furety to the woman for her dower, 149. 
—(of an infant) not empowered to emancipate his flaves, 421.—other rules 
refpecting, I]. 285. III. 31, 242, 396, 471, 518.—(of infants) who, 520, 
608. IV. 124.—adts of, 213, 217.—-(in marriage) muft contract his infant 
ward to her liking, 544. : 

Guardianfhip, 
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Guardianfhip, in marriage, I. gg to 110, 149.—by natural right or office, HII. 520.. 
privileges of, IV. 124.—in virtue of cxecutor/bip, IV. 548. 


H. > 


Hair, fale of, upon the animal, Il. 433.—human, 439. 

Flarcem, a {pace which mutt be left round wells, &c. IV. 1 32. 

Hares, the flefh of, may lawfully be eaten, IV. 75. 

Hawa, the fe& fo named, II. 689. 

Hiwalit. (See Transfer of Debts.) 

Hawks, IT. 543. 

Hawlan-Hawl, in Zakat, definition of, I. 2. 

Hazir Zamince, Wl. 568. 

Hearfay, evidence on, II. 677. 

Heir, fale by an, II. 657.—(of a deceafed purchafer) muft be {worn in cafe of difputes, 
III. 93.— is not entitled to a legacy, 165.—of d/ood or of offence, 1V. 272. 

Heirs, (infant,) rules with refpe& to, II. 661.—aaknowledgment in favour of, III. 164. 
— (collective, of a frranger) bequeft to, IV. 524. 

Heirfhip is eftablifhed in an emancipator, III. 441. 

Hereditaments, diftribution of, IV. 6. 

HeRMAPHRODITES, IV. 559 to 567.—incidental rules refpe@ting, II. 693. IV. 101. 
rules of inheritance with refpect to, 564. 

Hermitages, founding or conftructing of, IH. 21g. 

Hidd. (See Puni/hments.) 

Hiddir, in homicide, IT. 81, 242. 

Hides, dreffed, fale of, I1.-439. 

Hidj-Farz. (See Pilgrimage.) 

Highway robbery, I]. 83, 130 to 138. 

robbers, I]. 130.—affaults, wounds, and murders by, 133.—repentance of, 

enables the injured party to forgive, 134. 

Hire, III. 312 to 375.—bail in cafes of, Il. 584.—difputes in cafes of, IH]. 96.—inci- 
dental rules refpecting, 177.— invalid contracts of, 21 3> 334.——-0f inde- 
fanite articles, 339.—of flaves, 360.—diffolution of, 366.—plea for dif- 
folving a contract of, (fee Pretext.)—of the we of an ufurped article, 
55!- 


Hireling, refponfibility of a, IIT. 350 to 355. 
Hirer, (and hireling,) evidence of, Il. 685.—(of an article or animal) refponfibility of, 


III. 349.—-and hireling, difputes between, 364. 
4F 2 Fira, 
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Firn, the fpecies of cuftody requifite to conftitute theft, IT. 83, 98. 
(ftubble) may be burnt upon the ground, IIT. 373. 
it, or infant education, 1. 385 to 388. 

Homicide by mifadventure, cafes of, If. 81.—upon provocation, 138.—by an apoftate, 
241.—arbitration in cafes of, 639.—by mi/adventure, defined, IV. 271, 276 
— penalties of, 330.—by an intermediate caufe, 271, 277. 

Homogeneous falis. (See Sirf Sales.) 

Horfeman, entitled to a deuble fhare of plunder, II. 174. 

Horfes, Zakat levied upon, I. 15.—muft not be fold to alrens, II. 153.—four kinds or 
claffes of, defcribed, 175.—appropriation of to pious ufes, 343.—the fleth of 
may not be eaten, IV. 74. 

Houfe, fale of a, Ll. 369, 372, 378, 457, §13.—privileges df the tenant with refpect to, 
641.—claim of joint inheritance in a, 653.—cafe of claim to a, ILL. 114, 
120.—hire of a, 314, 324, 356, 370.—café of a perfon found flain in a, 436, 
—bequeft of an apartment in a, [V. 497.—bequeft of the ufe of a, 577. 

Houfchold goods, nota fubject of Shaffa, ILI. 591.—partition of, IV. 12. 

Houfes (appropriated to charitable purpofes,) repairs of, Il. 345.—hire of, (as above, )— 
gift of, III. 298, 299.—gartition of, IV. 14, 27.—(connected with Jand,). 
18,—partition of the w/e of, 32, 34, 36.—-pawn or mortgage of, 206. 

Huntinc, laws of, IV. 170 to 187. 

Hufband, has no authority over his wife farther than refpe&s the nights of marriage, I. 63.. 
—duty of, towards his wives, with refpect to cohabitation, 184.—-cannot 
carry his divorced wife upon x journey, 199.—theft committed upon, by his. 
wife, II. g9.—-may be imprifoned on account of his wife's maintenance, 628. 


—evidence of, concerning his wife, 685.—acknowledgment of, III. 169 — 
and wife, (fee Marriage, Divorce, &c.) 


a 


Fama mofque, IT. 620. 

Far Molafick, entitled to Shaffa, IIT. 565: 

JFazeeyat, defined, I. 188. 

ideots, retaliation on behalf of, IV. 285.——not fworn, in inquefts upon uncertain homi- 
cide, 432.—(for other particulars fee Maniac. Lunatic.) 

Tdeotifm, (or lunacy,) the degree of, requifite to render it abfolute, III. 57. 

Idolators, (of radia) not admitted to make any compofition, II. 21 3.—oaths adminiftered 
to, III. 79.—fines for offences againit, IV. 332. (See 

4 
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Feed Dirms, YY. 12. 

Jews, form of adminiftering an oath to, LIT. 78.--may be vifited during ficknef, IV. 
121.—fines for offences againft, 332.—bequefts by, IV. 534 to 530. 

Jewels, ftealing of, Il. 93.—fale of, 539.—partition of, IV. 13. 

Thrém of pilgrimage, I. 85. IV. 108. 

FJibad-Férz, the ordained war againft infidels, I]. 140. 

Firr, a mode of chaftifement, II, 76. 

Fizyat. (Sec Capitation Tax.) 

Dkhtiaree-Zabbah, IV. 63. 

dmém, definition of ‘ the rightful,” WY. 248.—is not entitled to pay, III. 338. 

Immediate defcent. (See Afoobat. Affaba.) 

Immodeft perfons, teftimony of, II. 688. 

Immoveable property, (in inheritance,) definition of, IV. 9. 

Impotence, a caufe of divorce, I. 354 to 358. II. 669. 

Imprecation, (in the cafe of a hufband accufing his wife of adultery,) laws of, I. 344 to 
353-—appeal of, TIT. 71. 

Imprifonment of perfons liable to puni/hment or retaliation, I], 574.—for debt, 574, 624. 
IIl. 484.—in a cafe of ufurpation, 525. 

Infamous witnefs, IT. 671. 

Infant, does not forfeit inheritance by flaying his inheritee, I. 197.—children, the care of, 
in all cafes committed to the mother, or next maternal relative, 385.— 
children, ftealing of, II. g1.—robbery by an, does not occafion punifh- 
ment, 134.—is incapable of any act injurious to himfelf, 246.—bail entered 
into by, II. 301.—-may be appointed an agent, ITI. 5.—yretaliation on be- 
half of an, IV. 285.—bequeft by, is void; 476.—(female) may oblige her 
guardian to contiact her in marriage to her liking, §44. 

Infants not fubject to Zakdt, I. 3.—may be contracted in‘ marriage by their guardians, 100. 

not required to engage in war, IJ. 141.—-muft not be flain, 148.—deeds of 

gift in favour of, 412. LIT. 296, 297.—not liable to retaliation, 471.—ac- 
knowledgment by, 139, 520.—inhibition upon, 469.—mtay be licenced by 
the guardian, 518.—legal incapacity of and inhibition upon, 519.—right of 

Shaffa with refpe& to, II]. 608.—murder committed by, IV. 400. 

ufurpation of, 424.—deftruction of property by, 426. not fworn in inquefts 

wpon uncertain homicide, 432.—~(receiving) fubfiftence from the ftate)} not 
liable to fines, 454.—partition of the property of, [V. ro. 

Infidel, hufband and wife, muft be feparated on either embracing the faith, I. 199.—fub- 
jeQs, bind themfelves to the obfervance of the temporal law, 369.—places of 


worthip, IL. 219.—contract of Kitgbat by an, I]. 390.«=nct liable for fines 
incurred 
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incurred by AZuffulmans, IV. 457.—may enjoy a bequeft from a Aduffuiman, 


473-—cannot be an executor, 541. 

Infidelity, declaration of, upon compulfion, III. 460. 

Infidels may witnefs the marriage of infidels, I. 75.—at liberty to difpofe of their infant 
children in marriage, 107.—miarriage of, 174.—hoftile, may be attacked 
and flain without penalty, II. 144.—conquefts made by, 183.—teftimony 
of, 684, 690.—every defcription of, believers in Gop, III. 79.-—all confi- 
dered as of one clafs, IV. 539. 

Inheritance, rule of, in the marriage of infants, I. 106.—incidental rules refpecting, 386, 
404, 414.—obftructed by difference of religion, 415.——incidental rules re- 
fpecting, 488. Il. 61, 166.—from an apoftate, 229 to 233.—rule refpecting, 
245.—not obftructed by killing a rebel, 253.—with refpect to a miffing 
perfon, 292 to 294.—decrees relative to, 649.— evidence relative to, 705.— 
claims of, 111. 82.—acknowledgment in cafes of, 172.—compofition in lieu 
of, 206 to 210.— (from a flave) nght to, eftablifhed by emancipation, 444. 
—obftructed by the eftate being involved in debt, 509.—diftribution of, FV. 
1 to 38.—(to a bequeft) barred by the legatee murdering the teftator, 471. 
rules of, with refpect to bermaphrodites, 564. 

Inheritee, definition of the term, as ufed in this work, IL. 705. 

Intiipition, [Il. 468 to 492.—from weaknefs of mind, 473.—on account of debt, 484. 
—operating upon a dicenced flave, 499. 

Inqueft, in cafes of uncertain homicide, IV. 427 to 447. 

Infects cannot lawfully be eaten, 1V. 74. 

Infolvency (of a debtor) eftablifhed by a judicial decree, I. 8.—of a A@okatib, IIT. 24 

Infolvent debtor, bequeft by, is void, ]V. 475. 

Institutes, Il. 139 to 256. 

Intercourfe between the fexes, rules concerning the, IV. 96. 

Invalid fale, II. 428, 453.—hire, laws of, ILI. 334. 

Inveftiture by Joan, IIl. 277, 278.—by gift, 291.——by bie, 312, Sc. 

Invocation, in flaying animals for food, EV. 64. 

‘Foal, a rewasd for apprehending a fugitive flave, I]. 279. 

Joint inheritance, claim of, TH. 653.—truftecs, HII. 269. 

Iron, always fold by weigh:, Ll. 490. 

Ufmut Mawfima, 

Ifnut Makkewim, , ee 2Oe: 

lA:danit, defmition of, Il. 243. 

(See Claims of Right.) 
definition of, H. 542. 
Judge. (See Aazee.} 


* 


Judicial 
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Judicial Letters,. (See Letters from one Kézes to another. )—decifions, cafes relative to, 
II. 641.—procefs, in claims, III. 67, 83, 84, 85. 

Juitifiable homicide, IV. 291. 

Juftiacation of witnefles. (See Purgation.) 

dztiraree Labbab, 1V. 63. 


Kabala, (aterm for bail-bonds,) I. 569. 

Kafalit be’! Dirk, V1. 576, 597. 

Kafeel bel Dirk, U1. 591, 597. 

Kafeex Teban, definition of, IIL. 343. IV. 40. 

Kalma, (the Mauffuiman creed,) 1. 42. 

Karz and Areeat, (two kinds of loan,) difference between, II. 488. III. 283. 

Katl. (See Homicide.) | 

Katl Amd. (See /¥tlful Murder.) 

Kat! Khota. (See Homicide by Mifadventure.) 

Kazee, great difcretionary power entrufted to a, II. 287.—duties of a, II. 612 to 6604.— 
precautions requifite in his judicial capacity, 622, 671.—letters of a, 628.— 
cannot himfelf appoint a deputy, 633.—cannot pafs a decree in favour of his 
near relations, 640.—decrecs of, relative to inheritance, 649.—cxecution of 
the fentence of a, 661.—(difiiffed) decree by a, 663.——procefs to be ob- 
ferved by, in appeals, III. 67, 83.—procefs to be obferved by, in difputed 
trufts, 273.—(for other particulars fee Adagi/ir ate.) 

Khalwat Sabech, definition of, 1. 124, 128. 

Khams, \evied in Zakat, I. 40.—fet apart from the public plunder, II. 174.—application 
of, 179. 

Khalif. (See Sovercign Prince.) 

Kbatn, definition of, and bequefts to, TV. 518. 

Kbetabia, tribe of, I1. 689. 

Khiar-al-Shirt. (See Optional Conditions.) 

Khiur-al-tayeen. (See Option of Determination.) 

Khiar-al-Rooyat. (See Option of In/peétion.) 

Khiar-al-Kabool. (See Option of Acceptance.) : 

Khiar-al-Majlis. (See Option of the Meeting.) | 

Khirdjee lands, laws refpe€ting, I. 44. 204 to 211.—(for other ae fee Tribute.) 

Khoola, laws of, 1. 314 to 326.~-agency in, III. 7. 

Khoolteen, (a {pecies of drink,) IV. 161. 


Kids, the laws of Zakdt refpecting, I. 16. 
Killing, 
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‘Killing, vews concerning, I. §53.—an animal, and frealing the carcafe, is act theft, 
II. 127. 

Kine, the laws of Zakat refpeCting, I. 12. 

Kinfman, ftealing from a, II. 98.—gift to a, IIT. 302. ~—will in favour of a, TV. st7. 

Kiran, (in pilgrimage,) III. 481. 

Kiffamit, a {pecies of inguefl, 1V. 427 to 447. 

Kitabat. (See Mokatibs. Ranfom.)—contrads of, I. 470. III. 376 to 435.0 

Kitabees fubje& to capitation-tax, Il. 212. 

Koran, ftealing of a, 11. 89.-——teachers of the, III. 338. 


L. 


(imprecation,) in divorce, rules of, 

Labour, emancipatory. (See Sidyet.) 

Luakeet. (See Foundlings.) 

Land, produét of, in what cafes fubject to tithe, I 44 —continue liable to the original 
impoft in al] tranfitions of property, 49, 50 —devolving to Zunmees, be- 
comes fubje&t to tribute, 50.—(conquered) is the property of the ftate, Ii. 
170.—appropriation of, 340 to 342 —fale of, 372, 481.—appendages to, in 
a fale, 503.-—cafes of claim to, III. 65, 119, 124.—Iloan of, 284, 288.— 
gift of, 302.—ufurpation of, 527, 539.-—leafe or hire of, 314, 317, 325, 
332> 345, 348, 373. LV. 61.—(ufurped) planting or building upon, III. 539- 
—waite, cultivation of, IV. 128 to 153.——proprictor of refponfible, in a 
cafe of uncertain homicide there perpetrated, 447. 

Land-tax. (See Tribute.) 

Lane, (a private,) reftrictions with refpeét to, IT. 642. 

Lapidation, punifhment of, II. 9. 

Larceny, definition of, and laws refpecting, II. 83 to 138. 

Lawfuit, agency for the management of a, HII. 2. 

Leafe, of gra/s, upon a commen, II. 435.—a plea of, defeats a chim, ITT. ror.—t 
an indefinite, 325.—annual, 336.—diffolution of a, 366. 

Legacies, in meney, payment of, IV. 490.—~(joint) diftribution of, 493, 

Legacy of the s/e of a flave, II. 346. 1V. 527. 

Legality, four gradations of, 1V. 74. 

Legatec, becomes proprictor of the bequeft by acceptance, IV. 494.—~-his heirs fucceed to 
the Jogacy, im.the event of his death, sso. 

Legatees, (joint,) teftimony of, IT. 693.—zcules concerming, 493> 496. 

Leffor and Leffee, difputes between, ITI. 96, 97. 

Letter, hire for the carriage of a, IJ. 323. : - 


date Letters, 
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Letters, Xazee’s, II. 628. 

Levyino or Fines, IV. 448 to 46s. 

Liberty, (in divorce,) delegation of to the wife, I. 249. 

Licensep Suaves, III. 493 to 521.—involved in debt, rules concerning, 508 to 517. 

Life-grant, IIT. 309. 

Litigation, agency forthe management of, IIf. 2, 44, 56.—rules the in commencement 

# Of a, 65.—between a buyer and feller, 83. 

Loam, an article of fale, Il. 490. 

Loan, bail for a, II. 584.—agency for the receipt of a, ITI. 8.—(arccat) agency for the 
receipt of an article under, 46.—grant of, by a licenced flave, 500. 

Loans, (arecat,) defcription of, III. 277. 

Lookta. (See Zroves.) 

Lofs, under a Mozdribat contract, IIT. 239, 250.—of a foun, 279. 

Lots, drawing of, (in partition,) IV. 17. 

Lunatic, not fubje@t to Zakdt, I. 3.—incapable of acting for himfelf, q21.—not liable to 
punifhment for robbery, II. 134.—not to be flain in war, 149.—apoftacy 
of, 246.—not liable to retaliation for murder, 1V. 351. (for other parti- 
culars fee AZaniac. Ideot.—all being fubjeét to the fame rules.) 


M. 


Magiftrate, may contra&t infants in marriage, in the defect of any natural guardians, 1. 
108.— cannot iffue a decree affecting an abfentee, 402.—condudct of towards 
women, IV. 97.—(for other particulars fee Auzece. Jmim.) 

Magpies, flefh of, unlawful, IV. 74. 

Mah.iyat, or partition of ufufru, \aws of, IV. 31. 

Majbi0b, 1. 356.— (See Eunuchs.) 

Maimed (or dccrepid) perfons not required to engage in war, IJ. 141.—muft not be 
flain, 148. 

Maiming, a punifhmeni for theft. (See Amputation. ) 

Maintenance, of a wife, 1. 392. I]. 626.—of parents, T. 411.—of children, I. 408. I. 
623.—of relations, I. 412.—of flaves, 418. I]. 346.— claim laid to, I. 74. 
of a Mozdribat manager, 246. 

Afayoos, I. 51.-—habitation of, not fubjcét to taxes, I. 51.—-women, unlawful in mar- 

NMMayorfce, riage, 84.—fubject to capitation-tax, IT. 212.— form of adminiflering an 
oath to, TL. 7g. 

Majority. (See Puberty.) 

akrooh, definition of, I]. 428.—(fce Abominable.) force and extent of the term, 
IV. 8s. 
Vor. IV. 4G Mal 


IN DE X. 


Mil, a general term for perfonal property, I. 28.—alms-gift of, II. 655. 

Mamilat, (aterm for compacts of gardening,) 1V. §5. 

Man, (a particular weight,) I. 339. 

Manager, (of a Mozdribat ftock,) rules refpecting, II]. 217 to 225.—difmiffion of a, 236. 
-—acts which may be lawfully performed by, 241. 

Managers, fecondary, in Moxdribat, U1. 228. 

Manhocd, time of attaining. (See Puberty. Full Age.) 

Maniac not fubjedt to Zukdt, 1. 3.— (for other particulars fee Jdeor. Lunatic.) 

Mankool, (fee Moveable Property.) —and Akkdr, diftinction between, IV. 7. 

Manilaughter, [V. 271, 274.— penalties of, 329. 

Manumission, I. 419 to 490.—a mode of expiating Zihdr, I. 332.—a mode of expiating 
murder, 342.—indifcriminately granted to one of feveral flaves, 456, — by 
vow, 464.—granted for a compenfation, 468.—in return for a {pecified fer- 
vice, 472.—vows refpecting, 536.—by an apoftate, II. 235.—by an agent, 
Ill. 40.—grant of, upon compulfion, 463. — by an ifant or lunatic, 471.— 
grant of, by a prodigal, 477.—grant of, by a licenced flave, 500. 

Minzal, Bait, and Dar, diftin€tion between, IT. 502. IV. 14. 

Mare’s milk, poffeffed of an intoxicating quality, II. 55. 

Markets, rules concerning, IV. 114 to 117. 

MARRIAGE, I. 71 to 186.—forms of contracting, 72 to 74.—muft be contracted in the 
prefence of witneffes, 74.—cafes which render a woman prohibited in, 76 to 
90. — ufufructuary, null, gt.—temporary, null, g2.—contracted in non-age 
may be diffulved if the parties diffent from it after maturity, 103.—is valid 
independant of the dower, 122.—muit not be propofed to a woman during 
her Edit, 372.—vows refpecting, §43.—what fpecies of, fubjects an adulterer 
to lapidation, II. 14.—<arbitration in cafes of, 639.—evidence to, I. 74. IT. 
677.—agency in, II]. 7.—evidence to, 69.—litigated, 71.—claim with re- 
fpect to, 74.—compofition inaclain of, 185.—by an mbibited prodigal, 479. 
—information tending to annul, 1V. 113.—(See Hufband. Itife. Dower, 


Marmiage-feaft, invitation to, muft be accepted, IV. gt. 

Marriage-fettlement. (See Dower.) 

Malter, cannot lawfully have connexion with his Afokatiba, 1. 543.—agreeing to emanci- 
pate his flave for a compenfation, may be compelled to fulfil fuch agree- 
ment, 469. 

Mafter and Servant. (See Hirer and Hrreling.) 

Afatd, dchnition of, I. 28, 29. 

Matdat, the term, in what cafe applied to marriage, I. g1.—a present beftowed upon a di- 
vorced wife, 125, 129. | 

Maternal brothers and fifters, I. 77.—relations may act as guardians, 107. 

Maternity, definition of, Lf. 417. 


IN DE X. 


Matooa, a particular defcription of lunatics, IIE. 470. 
Maturity, time of attaining, III. 482. 
Maufoleum, plundering a, II. 94. 
Mawaldt, payment of fines incurred by clients under, IV. 450. 
Mawla, definition of the term, I. 425.—acknowledgment with refpe& to, IIT. 16y.— 
Asfal and Aila, defined, 448. 
Mawla Mawalat, WW. 437. 
Mawlas, bequeft in favour of, collectively, IV. 524. 
Mawziha wounds, TV. 337. 
Mawazin, (a cryer to public prayers,) not entitled to wages, IIT. 338. 
Mazoon. (See Licenced Slaves.) —rules regarding, in marriage, 1. 164.—bail ot, invalid, 
II. 301.—infolvent, rules refpecting, III. §1.—acknowledgment by, 138. 
Meal, (coarfe,) purchafe and fale of, Il. 496. 
Meafuring, (and weighing,) in purchafe and fale, II. 482, 491, §31. 
MECCA, particular rules concerning the houfes in, 1V. rig. 
Melons, IT. 415. 
Men to obferve a modeft decorum towards each other, TV. 109. 
Merchandize, Zakdt levied upon, I. 28. 
Midwife, evidence of, eftablifhes birth, IT. 134. 
Afihr. (See Dower. Marriage Settlement.) ; 
Mibr-AGfl, definition of, and rate of the, I. 148. (See Proper Dower.) 
Afin jan, a Perfian feftival, I. 4.49. 
Milk, purchafe and fale of, I. 433. 499. 
Milk and Mal, diftin@tion between, in alms-gift, &c. I. 655, 656. 
Mill, hire ofa, TIT. 363, 367. 
Mines, laws of Zukdt refpeQing, I. 39.—upon the fale of the lands in which they lic, be- 
coine the property of the purchafer, 43. 
Afifkeen and Fakeer, diftin€tion between, I. 53- 
MiussInG pERsons, II. 286 to 294.— maintenance to the relations of, 288.—marriage of, 
cannot be diffolved, 2g0.—within what time accounted defunct, 292.—in- 
heritance in regard to, 293- 
Moail and Afowsnl, definition of, I. 150. IT. 38. 
Moaviuh, anecdote of, If. 617. 
NMobah, (See Neutral.) 
(a mutual ditcharge, in divorce,) I. 323. 
a flave, how conftituted, [. 475.—fale of a, is null. LT. 430. 
, incidental rules refpecting, 1. 465, 475. I]. 188, 233, 430, 452-— fale ot, 452. 
—cannot be pawned, 1V. 211.—offences by, 416 to gig. 
definition of, I]. 3q1.—wills exemplified, JV. 483.—particular definition of, 


507- 
4G 2 Mohakila 


IN DE X. 


Mobakila fales, 11. 434. 

Mohrim is at liberty to marry, I. 85.—(for other particulars fee Pilgrim.) 

Mokéfa Beed, (or Barter,) definition of, III. 31. 

Mokatib, cannot marry without his owner’s confent, I. 161.—in cafe of inability to pay, 
muft difcharge his wife’s dower by labour, 162.—theft committed upon by 
his mafter, I]. 1r00.—bail of, invalid, 301.—fale of a, is null, 430.—can- 
not aét on behalf of his infant child, LI. 42. - difpute with a, concerning 
his ranfom, 98.—aéts which may be lawfully performed by a, 391 to 396. 
—cannot be pawned, IV. 211. —bequeft by, is void, 477. 

Mokatiss, ITI. 376 to 435.—not fubje&t to Zakdt, 1. 4.—incidental rules refpecting, 
432, 439, 543. LI. 188, 233, 243.—not fubject to capitation-tax, 215.— 
fale of, 452.—bail of, 690.—offences committed by, IIT. 432.—parents and 
children of, 397.—compofitions with, 408.—death or infolvency of, 424.— 
the flaves of, rules refpecting, 545. 

Abskinba, a mafter having carnal connexion with, muft pay her an 4k, H. 71.—-inci- 
dental rules refpedting, LIT. 402, 410. 

Molamifa fales, Ll. 4365. 

Afolaximat, a rmode of purfuing a debtor, II. 489. 

Afonabiza Males, UU. 435. 

Money, vows refpedling the payment of, I. 555.——purchate and fale of, II. 559.—decla- 
ration of the receiver to be credited concerning the quality of, 644.~ rules in 
pawning, TV. 218. 

Moniffif, a Species of prohibited liquor, TV. 158. 

Monks, (or hermits,) not fubje€&t to capitation-tax, I]. 215. 

Monopolies forbidden, TV. 114. 

Moodai. (See Plaintiff.) 

Moodud-ali-hee. (See Defendant.) 

AMfooduinat contracts, IL. 194. 

Moafter, the office of, IT. 614. 

Mooltakit, (the taker up of a foundling,) II. 257.—privileges of, 262. 

Aiconky. (See Re/pondent.) 

fales, HT. 469. 
ins, laws refpeting, IT. 192, 693.—wills by, 1V. 517, 538.—in favour of, 538 
Mosfibeen Marfoom. (Seo [¥ritines. Deeds. Teftimonials. ) 


Nihootkadim, the limitation of time for commencing a criminal profecution, IT. 35. 
Mootiwalee. (See Procurator.) 


NMfoozkee. (See Purgator.) 


Ma tgage by an apoftate, LH. 235.—(for other particulars fee Pawns. Pledges.) 
Mofiihs, a {pecies of hquor which may lawfully be drank, IV. 162. 


Mofque, 


IN DE X. 


Mofque, ftealing from a, IT. 102.—appropriation of ground or buildings to found a, 
353.——cafe of a perfon being found fain in a, IV. 439. 

Mothers cannot be compelled to nurfe their children, I. 386.—-muft not remove, with their 
infant children, to a ftrange place, 390. 

Moveable property muft not be relinquithed to a conquered people, II. 159.—appropria- 
tion of, to pious or charitable purpofes, 342.—rule in the fale of, 481. 

Mourners, (hired,) IV. 212. 

Mourning, (for a hufband,) rules concerning, I. 370 to 375. 

Mozébinat fales, I. 434. 

Mozdarib. (See Mozdribat. Manager.) 

MozarRisBaT, III. 211 to 258.—ftock not fubject to Zakit, 1. 37.—ftock, muft confift 
folely of ca/h, I. 305.—ftock, bail for, 584.—agency for concluding a con- 
tract of, TIT. 8.<ftock, lofs of, 524. 

Mules, not fubject to Zakdt, I. 16.—-the fieth of, unlawful, IV. 74. 

Murder, committed by the err, deftroys his right of inheritance, I. 304.—committed by 
highway 1obbers, II. 133.—-committed in a foreign country, 194, 200, 203. 
—of an apoftate, 227.—of a flave by his mafter, 413.—committed upon 
compulfion, III. 461.—compofition in cafes of, 182.—cafe of, by the child 
of a Mokatib, 430.—0f a flave by a freeman, IV. 279.—0f an infidel by a 
Miuffulman, 280.~-of a man by a woman, 281.—of a parent by a child, 281. 
—of a child by a parent, 282, 451.—of a flave by his meffer, 282.—evidence 
in cafes of, 317 to 324.—of a teftator by the legatee, renders the hequeft null, 
471, 496. 

Mufical inftruments, theft of, IT. 89, 92.—ufurpation of, IIT. 558. 

Muffulman, claim of parentage by, oppofed to that of a Chrijlian, UIT. 133.—may enjoy a 
bequeft from an infidel, 1V. 473. 

Muffulmans, children of, muft be educated AfifJulmans, 1. 177.—-purchafing tribute land, 
muft pay tribute upon it, II. 210,—not liable for fines incurred by infidels, 
IV. 437- 

Mutilation, a punifhment for theft, IT. 84. 

Mutual difcharge, in divorce, I. 323.—furrender, in fal, IT. 361. 


N. 


Nabcez, a {pecies of prohibited liquor, IV. 155. 

Nabr, (or Nibr,) a mode of flaying camels, IV. 72. 

Naji/>, in purchafe and fale, prohibited, Il. 460. 

Neighbour, rights refting in a, IIT. 562.—bequeft in favour of a, IV. 517. 
Neighbourhood, right of pre-emption derived from. (See Shaffu.) 


Neutral 


IN DE X. 


Neutral property, IL 123, 326, 545. 

Nifab, (the taxable proportion of an eftate, ) I. 2.—of camels, 10.——of kine, 12.—of per- 
fonal effets, 24.—of filver, 25.—of gold, 27. 

Nookoo Zaberh, a {pecies of prohibited liquor, 1V. 159. 

Noozsol, a term applied to portions of the Koran, I. 188. 

Nofe, cutting off the, IV. 294, 332- 

Nuifances (public) cannot be fuffered for a compofition, II. 185.—(placed in the high- 
way) penalty for injuries occafioned by, IV. 357. 

Null fales, HH. 428. 

Nurfe, hire of a, IL]. 340. 


O. 


Qath, in what cafe impofed upon a murderer, TY. 75.—-cannot be tendered in cafe of a 
compofition between the partics, 82.—adminiftered to a /eller and pur- 
chafer, 85. 

Oaths, forms under which they may be conceived or expreffed, I. 495. III. 77.—impofed 
by a fupreme mapiftrate, Ll. §59.—adminiftered in litigated clarms, III. 68. 
—rules to be oblerved in admuniftering, 71, 77.—in what cafes tendered to a 
defendant, 73, 74.—taken upon compulfion, 465.—adminiftration of, in 
cales of uncertain homicide, [V. 427 to 447. 

Ocean, water of the, LV. 139. 

OFl ENCES AGAINST THE PERSON, TV. 270 to 327.—committed upon an apoffate, II. 
241.—fhort of Life, defeription of, 1V. 295.—penalties for, (fee Retaliation. 
f.ues.)—torgivenels of, 310.—dby or upon animals, 373.—dy or upon flaves, 
355 to 419.—éy or upon ufurped flaves, or infants, 420 to 426. 

Offspring, clam of, f g78. TL. 71, 74, 130.—of an animal, claim laid to the, 115. 

Option, of miusturiey or manumiffian, WW marriage, I. 105.—allowed to a wife in regard to 
divorce, 244.—-onditions of, in fale, I. 456.—(in fale) of acceptance, IL. 
302.—of the mecting, 363.—of deter mination, 392.—ot infpediion, 396.— 
fiom defec?, 400.—right of, in hire, IL. 368. 

Optional conditions, in fale, I. 380. 

Ona! tefursny, a {pecies of law authority, IT. 280. 

Ordva dales authorifed, IL. 434. 

Oinaments, vows refpecting, I. 551.—fuperfluous, in drefs, an abomination, IV. 93: 

Orphans, guardianfhip of, vefted in the magiftrate, I. 108.—the property of, may be lent 
by the magiftrate, I]. 637.—deeds of gift in favour of, ILL. 297. IV. 124. 
(for other particulars fee Infants. Founditngs.) 


Otters, 


IN DE X. 


Otters, the ficth of, unlawful, IV. 74. 
Outlawry. (See Expatriation.) 


P. 


Paralytic perfons muft not be flain, in war, IT. 148. 

Paraphernalia, (of a wife,) rules concerning the, III. 99, 100. 

Pardon (See Forgivene/s.) 

Pardoning, (for murder,) prerogative of, refts with the avenger of blood, TV. 299. 

Parent, ftealing from a, IT. 98. 

Parentage, eftablifhment of, I. 376, 377. II. 20, 22, 68.—of children begotten upon 
female flaves, I. 479.—claim of, IIT. 71, 74, 124.—acknowledgment 
of, 168. 

Parricide, TV. 281. 

ParTIiTion, IV. 1 to 38.—of cohabitation among a plurality of wives, I. 184.—claim of, 
by two heirs, TV. 8.—what are fit objects of, 11.—mode of accomplifhing, 
16.—difputes concerning, 23.— plea of error in, 24, 25.—of u/ufrudc?, 31. 

Partitioner, a public, the office of, IV. 3. 

Partner, evidence of a, II. 687.—hire of a, IMT. 344, 347. 

PARTNERSHIP, Il. 295 to 333.—by reciprocity, 297.—how contracted when the ftock 
confifts of effects, 310.—in traffic, 312.—in arts, 321.—on perfonal credit, 
324.—under what circumftances inva/td, 326.—refponfibility incurred in, 
600.—agency for contracting, If. 8.—in debts, 199.—right of pre-cmp- 
tion in virtue of, 562. 

Partnerfhip-ftock, what conftitutes, 1]. 305 to 309.——lofs of, 314.—gift of, by one part- 
ner to the other, III. 294. 

Partnerfhip-flave, emancipation of a, I. 440, 444, eee of, by one of the 

partners, IT. 626.—Xitdbat with a, IV. 414. 

Jands, appropriation of a fhare in, II. 345. 

Paternal brothers and fifters, I. 77. 

Paternity. (See Parentage.) 

Pawn, of a flave, 11. s05.—plea of, defeats a claim, IIT. 101.——(in claims) is of a fronger 
nature than gift, 110.—to two (or morc) perfons, 224. 

Pawner, law in cafe of the death of a, 1V. 226. 

Pawnholder, III. 56. 

Pawns, IV. 188 to 269. 

Payment, period of, in fale, muft be fixed, [I]. 364. 

Peace, (with infidels,) treaties of, II. 150.—inay be granted in return for property, 162. 

—muft not be purchafed by Ad/afulmans, 153. 





Pearls, 


IN DE X. 


Pearls, not fubjeét to any impoft, I. 44.—law in the fale of, II. 539. 

Penalty. (See Punifhments. Fines. Retaliation.) 

Perifhable commodities, purchafe and fale of, I]. 415. 

Perjury, I. 492. 

Perfon, and property,-diftinGtion between, with refpect to protection, IT. 201. 

ftealing from the, Ik. 105.—bail for the, 568,—offences againft the, IV. 270. 

Phyficians, behaviour of towards women, TV. 97. 

Phyfiognomy, a mode of judging, in eftablifhing parentage, I. 487. 

Pigeons, the purchafe and fale of, IL. 437. 

Pilgrim, the flaying of game by a, IV. 64. 

Pilgrimage, vows of, I. 548.—by a prodigal, IIT. 480.—bequeft towards us performance 
of, IV. 514, 5:6, 549. 

Pious purpofes, appropriation of property to, IT. 334.—bequefts to, 1V. 514. 

Plaintdf® and defendant, Li. 6 3.—muft ftate the object of his claim, 64.—is not required 
tofwear, 68. 

Plate, (gold and tilver,) purchafe and fale of, IT. 556. 

Play. (See Gambling.) 

Plea, of previous u/urpation, depot, or pledge, in refiftance of aclaim, IIT. 101.—of pre- 
vious purchafe does not defeat a claim, 103.—of tru/f, oppofed to an alleged 
ufurpation, 121.—-of error, in partition, 1V. 24, 25.—of diffolution. (See 
Pretext.) 

Pledge, (loft,) reward for the reftoration of, due from the pawnholder, IJ. 283.—bail for 
a, 584.—expence of keeping a, IV. 200.—pawned to two (or more) per- 
fons, 224.—depofit of, with a truftec, 227.—<deftruction of, 243.—depre- 
cation or loan of, 244.—deftruction of, or injury to, by the pawner, 250. 
—deitruction of, after a fall in the value, 253.—may be augmented, 264. 

Phandet, public, laws concerning the diftribution of, II. 159 to 180. 

Polygamy, in what degrec allowed, I. 88. 

Pork, the fale of (among AfaJidmans) invalid, I. 428, 5.44. 

Portur, hire ofa, TED. 332, 352. 

Poffefion, force of, in claims, TIT. 69, 112.—by a Adckatié is equivalent to that of a free 
man, 100.—plea of, and difputes concerning: 122. 

Polthumous grants, IIT. 309. 

children, F. 379. 

Poverty, plea of, in refiftance of a claim, TT. 626. 

Prayer, vows concerning, I. 548.—vain invocations in, IV. 121.—bequeft towards the 
performance of, 514. 

Pre-emption, right of. (See Shaffa.) 

Pregnancy, term of, allowed by the law, I. 376, 383. 

Premium for reftoring a fugitive flave, I. 299. 








Prefent, 


INDE X. 


Prefent to be beftowed upon a divorced wife, I. 
to a magiftrate, II. 621.—may be received by the hands of a flave or an infant, TV. 
$8.-—may be accepted from flaves, 128. 
Pretext (or plea) for diffolving a contract of hire, III. 369.—for diffolving a contract of 
cultivation, IV. 50. 
Prifoners for debt, &cc. maintenance of, I. 392.—rules with refpect to, IIT. 488. 
-Privately ftealing,: II. 82 to 129. 
Privileged flave, Afoorabihat fale by a, II. 4976. 
Procurator, office of, to a pious or charitable foundation, IT. 335. 
Prodigal, inhibitions levied upon a, III. 473.—pilgrimage by a, 480. 
Produ, of lands watered by natural means, fubject to a tithe, ¥. 44. 
Profit, acquired in partnerfhip, divifion of, I. 308, 312, 319, 322, 328.—a right te, 
how eftablifhed, 325.—acquired under an invalid contract, 459.—in a 
Moorabibat fale, 474.—in contracts of Mozdribat, III. 214, 240, 248.— 
acquired in confequence of ufurpation, §31. 
Profitable Sales. (See Moorabihat.) 
Pronisitep Liquors, [V. 154 to 169. 
Prohibited degrees of affinity, in marriage, I. 76. 
meats, eating of, upon compulfon, III. 459.—of what confifting, IV. 74. 
Prohibition, (in marriage,) occafioned by fofferage, 1. 187.—by inhibition or legal inca- 
pacity, ITI. 468 to 492. 
Proper dower, (or Mihbr Mif?,) rules with refpect to the, 7. 148. 
Property, in what cafe exempted from Zakat, I. 22.—unknowingly difpofed of, without 
an equivalent, does not deftroy the proprietor’s right in it, 42.— /lolen, 
laws with refpect to, I]. 112 t0 129.—(conquered) laws with refpe&t to, 159. 
—right over, how far deftroyed by its falling inta the hands of an enemy, 
18 3.—was originally created xewtral, 184.—in what cafes recoverable after 
capture, 1§5.—of an alien, rules with refpeQ to, 198.—pudblic, (i. ¢. be- 
longing to the flate,) definition of, 170.— —in what confifting, 170, 174, 
199, 213, 223, 224, 229.—- —to what ufes applicable, 224.—aéts of an 
apoftate with refpe€t to, 235, 239.—-of a foundling, 261.—/o/? and found, 
264.—of a mifling perfon, 288, 289.—wnhat articles may legally reprefent, 
305 to 309.—immoveable, (fee Land.)—bail for, §75.—evidence to a gight 
of, 1]. 679.—moveable and immoveable, II. 64 to 66.—(ftolen) refponfi- 
bility for, 7 3.—acknowledgmehts with refpe€t to, 140, 
‘of, upon compulfion, 461.—deftruétion of, by an infant or 
Profelyte (to the Mijfulman faith,) evidence of a, I]. 684.—inheritance to the eflate of, 
ITY. 448. 
Protected Infidel. (See Mooftamin.) 


Prote€tion granted to infidel aliens, II. 154. 
»~ LV. 4H Provifions 








Provifions may be fold to an enemy, 153. 

Puberty, time of attaining, III. 482. 

Public Treafury, thefts committed on the, IT. 94.—claims the eitate ofa eae who dies 

without heirs, ITT. 449. 

property. (See Property.) 

partitioners, for the diftribution of joint property, IV. 3. 

Punifhment for whoredom, II. 1.—muft not be infli€ted during ficknefs, 17.—of a preg- 
nant woman, muft be deferred until her delivery, 18.—for drunkennefs, 53. 
—for /lander, 58.—a ingle, fuffices for all previous repetitions of the fame 
offence, 73, 124.—for theft, 84.—for highway robbery, 130.—bail in cafes 
inducing, not admitted, 574, 583.—arbitration not admitted in cafes of, 639. 
—evidence required in cafes inducing, 666.—may be fued for by an agent, 
Il]. 2.—claim of, 71.—cannot be remitted for a compofition, 185.—for 
murder, or other offences againft the perfon, (fee Fines. Retaliation.) 

PuNISHMENTSs, II. 1 to 81. 

Purchafe, made by an apoffate, II. 235.—made by a perfon who afterwards difappears, 546. 
—bail in cafes of, 584.—agency for, III. 9.—(in claims) is of a ftrongeér 
nature than gift, 109. 

Purgation of witneffes, 11. 48, 630, 672. 

Purgators, (of witneffes,) IT. 48, 630. 

Purfuing of a debtor, III. 485. 








Quadruped, hire of a, ITI. 317, 326, 371, 374.—partition of the ufe of a, IV. 35.. 
pawn of a, 207. 

Qualifications requifite for a magiffrate, TI. 612 to 616. — —for a witnefi, 670. 

Quickfilver, fubject to a tax of one fifth, I. 43. 


R. 


ze 


Ranfom, (of a Mokatib flave,) bail for the, II. 600, 604.—gencral rules with refpect to, 
TIL. 377 to 435. 

Rapine, acts of, II. 80. 

Rate, meaning of the term, as ufed in the Afuffulman law, TH. 489. 

Ratls, 1. 45, 68.—fale by the computation of, I. 493. 

Ravens cannot be lawfully eaten, 1V. 74. 


Rebels, laws cancerning, JT. 247- = 
ecords, 
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Records, (in the office of the magiftrate,) II. 617, 628. 

Redemption, 

Redemptionary atonement, IV. 385. 

Refufal to fwear (by a defendant,) III. 71. 

RejeQtion of evidence, IT. 682. 

Relation, robbery committed upon a, II. 134.—acknowledgment of a dying perfon with 
refpect to a, Ill. 170.—gift to a, 302.—will in favour of a, IV. 519. 

Religious duties, no wages demandable for the performance of, III. 338. 

Rent, (fee Hire,) when payable, III. 316. 

Repairs of a charitable appropriation, II. 346. 

Reprobate, [ Fa/sk,] inhibitions upon a, IT]. 482.—teftimony of a, IV. 88.—cannot he 
an executor, IV. sq1. 

Refervation in charitable appropriations, IT. 351.—in acknowledgments, LI. 146, 197. 

Refervoir, appropriation of a, II. 350, 357. 

Refidence in a place, vows concerning, I. 506. 

Refpondent. (See Defendant.) 

Refponfibility, in partner/hip, IT. 300. 

Reftitution (of property ftolen) prevents punifhment, IT. 186. 

Reftoration of a loan, ITI. 285. 

ReftriGtions, impofed upon infidel fubje&ts, IT. 219, 220.—in Mozaribat contracts, IT. 
220, 257.—in matters of truff, 270. 

Retaliation, bail in cafes of, II. 574, 583.—arbitration not admitted in cafes of, 639.— 
claims inftituted, fuing for, ITI. 2, 75.—executed upon falfe witneffes, 
462.—by what offences occafioned, 1V. 279 to 317, 319. 

RETRACTATION OF EVIDENCE, II. 717 to 727.—of a gift, Ll. 300. 

Retreat out of an enemy’s country, II. 162. 

Return to a divorced wife, rules refpecting, I. 289. 

Revenue. (See Tithe. Tribute. Capitation-tax.) 

Reverfal of divorce, claims with refpect to, II]. 71. 

Reward for apprehending a fugitive flave, II. 279. 

Ribat, (or Barrack,) appropriation of a, IT. 357. 

Rich, definition of, as ufed in the language of the Jaw, I. 441. 

Rider of an animal, refponfibility of the, [V. 375. 

Rights cannot be transferred by fale, I]. 440.—(and appendages,) in fale, gor. 

Rijaat, (reverfal of divorce,) how effected, I. 28g. 

Riot, a perfon found flain after a, IV. 442. 

River, cafe of a perfon being found flain in a, IV. 441. 

Rivers, cultivation not allowed in the bed of, IV. 136.—water of, I. 44, 46.——IV. 140. 
—<digging and clearing of, 143- 

4H 2 Roads 
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Roads (private) may be fold, IT. 440. 

Robbery, highway, II. 130.—committed upon a relation doss not occafion eT oer 
134.—committed in a ciTy, or other inhabited place, 137. 

ROME, what country is underftood by, in this work, I. 183. 

Rooks may be lawfully eaten, IV. 74. 

Rooms, partition of, IV. 16. 


Sda, adry meafure, I. 330.. 

Sacririce, IV. 76 to 84. 

Sadka. (See Alms-gift. Charity.) 

Sudka Fitter, 1. 62.—meafure of, and the time of its obligation and difcharge, 6'7-. 

Safeeya, (a prodigal or /pendthrift,) inhibitions impofed upon, IIL. 473. 

SALE, II. 360 to 566.—difadvantageous, executed by a guardian, is null, I. 115.—#2- 
valid, rule in, 147.—executed by an apoftate,. Il. 235.—-invalid, null, and 
abominable, 428.—to the highe/t bidder, 462.—<diffolution of, 465,—of pro- 
fit and of friend/hip, 469.—by an. unauthorized perfon, g98.—with an ade. 
vance of the price beforehand, (fee Siiim Sale.)——bail in cafes of, 584.—- 
retractation of evidence to. a, 715.—agency in, III. 29.—-may be diffolved: 
by a judicial decrec, 85.—upon compulfion, 454 to 458.—concluded by a 
prodigal, 4,77.—~pledges received in, LV. 220.—by an executor, 553. 

Satcoka Dirms, IIT. 152. 

Scourging, infli€tion of, for whoredom, Ii. 10. 

Secondary truftees, ITT. 271. 

Secrecy, in the a&t, neceffary to conftitute theft, IT. 83. 

Security to be taken from the claimant of a trove property, II. 275.-—from the heirs pre» 
fent, where a co-heir is mifing, 275. 

Serzin, perfed? and imperfef?, decribed, II. 401. 

Self-defence, homicide in, IV. 291.. 

Sclf-murder, TV. 290. 

Selling, vowe refpecting, I. 44. 

Senfualiff, may make a will, 1V. 537. 

Separation (matrimonial) occafioned by either party becoming the flave of the other, I. 
225.—the mild and the rigorous dened, 242.—occafioned by snpotence, 354-- 

Serai, cafes of theft committed ia a, If. 103. 

Servant, (fee Htreding. )}—theft. committed by, on the property of his mates, II. 99- 

Servitude, claim of, HII. 71. 

Shabbab- 
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f, {manflavghter,) what acts conftirute, IV. 274. 
Shadja wounds, definition of, -and fines incurred by, IV. 337. 
Sthafee, the perfon poffeffing the right of pre-emption, III. 562. 
Suarra, UI, 562 to 609.— incidental rules refpecting, H. 454, 463.—right of may be 
fued for from an agent, LI. 12.—right of, contended for by two claimants, 
‘ 108.— —-created by a compo/itional conveyance of the property, 178.—liti- 
gation with refpe&t to, 569.—articles concerning which it operates, sg1 to 
598.—circumftances which invalidate the right of, 599.—a pledge cannot be 
taken in fecurity of, IV. art. 
Shipping, nota fubject of Shaffa, TI. sg. 
Shiyas, (or Sheeds,) the followers of Alee, I. 425. 
Shooting, murder committed by, FV. 325. 
Shop, hire of a, HI. 324, 358, 370. 
Shroud, ftealing of a, IT. 94. 
Sidyet (emancipatory labour) is required of a flave partially emancipated, I. 437. 
Sick (dying) perfons, divorce by, I. 279. II. 167.—hbail contracted for, II. 585.-~a- 
knowledgments made by, III. 161.—difcharge of debt by, 163. 
=m Of a mortal illnefs, rules for determining the ftate of being, IV. 506. 
Sidjil, (judicial records,) preferved in the office of the magiftrate, II. 617, 628. 
SiAtyé, (a tranfaction in commerce,) defcription of, IL]. 244.—expences attending, 249. 
Sikkir, a fpecies of prohibited drink, IV. 158. 
Silk, (piece-goods of,) fold by weight, IT. 539.—laws concerning the wearing of, IV. 92. 
——— worms, fale of, I]. 436. 
S7/4é, (perfonal] furniture,) found upon a flain enemy, II. 181, 182. 
Sillim Sale, TI. 516.—fmalleft term for delivery of the commodity in a, 522.—diffolution 
of, 530.— incidental rules refpeCting, III. 94.—pawns in, 1V. 209. 
Silver, Zakadt upon, I. 24.—purchafe and fale of, IT. 552. 
Similars, definition of this term, as ufed in the Maffuiman law, II. 563. 
Singers, (public,) teftimony of, II. 687.—rules refpecting, IV. 212. 
Singular Agency, definition of the term, IT. 315. 
Sinr Saxe, II. 551 to 566.—agency in, is-invalid, TI. 12.—pawns in, IV. 2009. 
af, profefhon of a, IT. 223. 
1, propofal of marriage to a, I. 98. 
Stander, perfons convicted of, may neverthelefs witnefs a marriage, I. 75.——punifhmenr 
for, 346. H. 24, 46, 58 to 74.—-—cannot be remitted for a compofition, 
HY. 185. 
Sianderer, evidence of a, TH. 683. 
Slave, (a male,) may be fold for the difcharge of his wife’s dower, I. 162.—-maintenance 
to the wife of a, 400.—divorce by, II]. 472.<—(for other particulars {ec Slave 
{ male or female] and Slaves.) sek 
vey 
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Slave, (a female,) lawful, in marriage, toa Muffalman, 1. 87. ——may annul her nzarriage 
contraét on obfaining her freedom, 168.—divorce of, as a wife, 302.—is not 
emancipated by her mafter ufing towards her a formuia of divorce, 429.—her 
child, begotten by her mafter, is free, 435.—bearing a child after being 
fold, II. 231.—held in partnerfhip, 331.—cafe of a claim laid to, after fale, 

.§03.—claiming her right to be an 4m-/WValid, Ill. 71.—(pregnant) gift of, 
307.-— (——) emancipation of, 440.— (—) bequeft of, IV. so2. 

——, (a male or female,) of an alien, turning Muffulman, is free, I. 434-—held in éri- 
partite partnerfhip, cafe of a, 459.—cannot profecute the mafter for flander, 
Il. 63.—the ftealing of a, go.—not punifhable for a theft committed on the 
owner's property, 99.—theft by, on the property of a /franger, 119, 423.— 
(being a A4uffulman,) proteCtion granted to an enemy by, 156.— (—) pur- 
chafe of, by an infidel, 190.—conditional purchafe of, by a kinfman, 386.— 
(licenced) cannot make a gift, 387.—murder of, by the mafter, 413.—dif- 
covered, after purchafe, to have been a thief, 423, 425.—ufurpation of, 
425.—(ubfconded or fugitive) fale of, 437.—bail of, (or, with refpe& to,) 
602.—-may be fold for the payment of their debts, 652.—miay be a purgator 
of a witnefs, 675.—evidence to prove a right in, 681.—evidence by, 683. 
evidence of the maffer concerning, 687.—(:nilited) cannot act as an agent, 
ILL. 5.—may appoint an agent, to purchafe freedom, 27.—may be appointed 
agent by another for the fame purpofe, 28.—cannot act on behalf of an in- 
fant child, 42.—claim laid to by two perfons at one time, 107.—(inbrbited) 
acknowledgment made by, 138,—murder committed by, 187, 252.—carn- 
ings of, 235.—feizin by, 235.—loan of, 286.—offence committed by, 432. 
(licenced) cannot perform any aé&t unlawful to a Mokatib, 396.—acknow- 
ledement made by, 472.—licenced to trade, (fee Licenced Slaves.) —pawned, 
flaying of, [V. 196.—deftruction of property by, 426.—fine levied for the 
blood of, 462.—may be a /egatce, 518.—bequeft of the w/e of, 527 to 534. 
—cannot be an rxecutor, 541. 

Slavery cannot ecxift between relations within the prohibited degrees, I. 428, 432, 448. 
Ill. 4.40. 

Maves, Sudha Fittir on behalf of, to be paid by the owner, I. 65.—mnarriage of, 161 to 
173.——under articles of ranfom, cannot be contracted in marriage againft 
their will, 166.—maintenance of, 416.—manumiffion of, 419 to 490.—= 
indiferiminate: manumifion granted to one ef feveral, 456. — (offending 
againft the LAW) are liable to only 4a/f the punifliment of freemen, II. r2. 
— (—) cannot be punifhed but by an order from the magiftrate, 13.—the 
act of ftealing, go.—not required to engage in war, 141, 148.—can have 
no fhare in the public plunder, 178.—of MufJu/muns, captured by infidels, 
180.——ch/conded (or fugitive) and firayed, difiin@ions between, 278.—not 
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_ «tO Caprtation-tax, 21 5.—abfconding of, 272, 278 to 285. III. 363.— 
murder of, by the owner, 423, 425.—purchafe and fale of, .H. 386, 390, 
. 395> 399, 407, 412, 416, 441, 446, 451, 462, 468, 477, 503) 506, 545, 
644, 647.—defects difcovered in after purchafe, 407 to 427.— (being near rela- 
tions) muft not be fold feparately, 462, 454.—evidence of, 68 3-——agency in 
the purchafe of, III. 19.~—-agency in the fale of, 35.—involved in debr, rules 
concerning, 235.—hire of, 360.—ufurpation of, 362, 544. IV. 529.—in- 
hibitions operating upon, III. 469.—partition of among heirs, IV. 1 3> 32, 
37-—pawned, rules refpecting, 235 to 243.—offences by, 251 to 253, 258. 
fines incurred by, 256.—offences dy or upon, 385 to 419. 

Slaying of animals, for food. (See Zaébsab.) 

Sodomy, II. 26. 

Son, cannot be the flave of his father, I. 428, 450.—evidence of, concerning his father, 
Il. 685. 

Sonna, adherence to the, in divorce, I. 204. 

Soonis, the followers of Omar, &c. 1. 425. 

Sovereign prince, how far punifhable, or refponfible in matters of property, II. 34. 

Speaking, vows refpecting, I. 527. 

Spiritual matters, teftimony concerning, IV. 8g. 

Stabbing, penalties of, 1V. 338. 

Stallions, (for covering mares,) hire of, IT. 337. 

Stigmatizing of a falfe witnefs, JI. 719. 

Stock, in partnerfhip, II. 279 to 285. 

Stolen property, laws refpeCting, []. 112 to 129. 

Stones, (precious,) not fubject to any imnpoft, 1. 43. 

Stranger, (or alien,) death of, without heirs, IIT. 449. 

Strayed cattle, rules refpecting, IT. 190, 269.—fubfaltence of, 270. 

. flaves, IT. 278. 

Striking, vows refpecting, I. 553- 

Subfiftence to a trove animal, Il. 270. 

Subje&t (infidel) of the Miuffulman government. (See Zimmec.) 

Suicide, 1V. 290. 

Sultan, definition of the term, II. 279. 

Sumptuary Jaws with refpect to drei and ornaments. (See Abominations.) 

Supreme magiftrate, inquifitorial oath impofed by a, I. §59. 

Surety, laws with refpeét to the, in bail, I. 570 to 605.—bail on behalf of, 598. 

Surgeon, is not refponfible in cafes of accident to his patient, Il. 353- 

Surrender, (of an article purchafed,) fecurity for, IT. 397. 

Sufpicion, imprifonment upon, IT. 574. 

Swearing, rules to be obferved in, III. 91, 83.—of doth parties in litigated cafes, 83 
to 100. 
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Synagogues, conftruction of, in the Atufiiman texekory, prohibited, IT. _a —bequeft 
towards founding, IV. 534 to ggg 


Tabeckh, a {pecies of prohibited liquor, IV. 1565. 

Tadbeer conceived under a vow, I. 466.—natare of, 445. —frefirifted) grant ‘of, 4.79 mon 
grant of, by a prodigal, III. 478. 

Takadim, the term of limitation for commencing criminal profecutions, TI. 35, 36, 38.. - 

Takhérij, or compofition for inheritance, laws of, TIT. 206. 

Tare, of veffels, in fale, IT. 444. 

Tax, 


Taxation, 


f (See Tithe. Tribute. Capitation-tax. Zakat.) 


Taxes, in what cafe not levied upon mines, I. 40, 41.—rules for levying upon aliens, II. 
196.—impofed upon extraordinary emergencies, §94. 

Taylor, hire of a, Ill. 333, 355, 364. 

Tecth, penalties for ftriking out the, IV. 295, 335, 346. 

Temporal matters, teftimony concerning, IV. 88. 

Tenant, the evidence of, muft not be credited, with refpe&t to his principal, IT. 686. 

Tenements. (See Hou/e.) 

Teftaments. (See /Fiills.) 

Teftimonials, (written,) various defcriptions of, TV. 570. 

Teftimony of perfons of unknown charaéter, I'V. 89. 

Teyummim, a fubftitute for ablution, 1. 195- 

Theft, punifhment for, cannot be infliéted unlefs the profecutor be prefent, If. 38. 
what is requifite to conftitute, 83, 84, &c.-—punifhment for, 84.—-by what 
means remitted or prevented, 34, 116.—-evidence in cafes of, 86.—from the 
perfon, 105.—committed upon a thief, cafe of, 115.—(for other particulars 
fee Larceny.) 

Thief, in what cafes refponfible for the value of the property ftolen by him, IT. :11, 122, 
124, 133.—aéts of a, with refpe& to the property ftolen, 126.—in what 
cafe an oath exacted from, IIT. 73.—may be flain in the a&t, IV. 293. (for 
other particulars concerning, fee Larceny.) 

Time, vows pronounced with a reference to, I. 534. 

The, (in Zakdt,) levying of, I. 34.—may be impofed upon wine, 36.—in what cafes 
to be levied upon the product of lands, 44.—due upon the produd of all 

uthe- 
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tithe-lands, indifcriminately, 48,—(doubic) haw eftablithed, 49.—genenal 
rules refpecting, 204, 251.—not due upan tribute-land, 210. 

Togiib, tribe of, who, F. 22.—land belonging to, fubje& to dexdle tithe, 48.— 

Toglibce, other impofts upon the lands of, 52. 

Tobr, term of the, attention to be paid to, in divorce, I. 301, 202. 

Toleration (religious) enjoined, TI. 544. 

Tongue, fine for the, 1V. 332. 

Traffic, partnerfhip in, HTH. 313. 

TRANSFER oF Dents, II. 606 to 611. 

Treafure (buried in the ground) I. 39.—pavs a tax of one fifth upon difcovery, 41.— 
not transferred by the fale of the land in which it lies, 43. 

Treafury, public. (See Public Property.) 

‘Treaties of peace, with infidels, II. 150 to 153. 

Trees, fale of, IJ. 372. 

Tribute, If. 159.—definition of, and rules refpeCting, 204, 207, 211, 251.—-guarantec. 
for the regular payment of, If. 594. ; 

Troves, Il. 264 to 277.—muft be advertifed, 266, 273. 

Truft, (depoft,) theft of a, 11. 112.—proof of a, does not defeat a plea founded on ufurpa- 
tion, HII. 103.—plea of, oppofed to an alleged ufurpation, 121.—-acknow- 
ledgment of, by a dicenced flave, 498.—a pledge cannot be taken in fecurity 
for, IV. 207. 

Truitee, law refpe€ting, I. 416.—of a miffing perfon, Il. 289.—of a pledyr, IV. 195, 
229.—infant acting as a, 425. 

Truftees, refponfibility of, and rules concerning, Il. 101, 650. lf. 260 to 274. 

Tukrifian, country of, IT. 183. 

Twins born of a female flave, MIT. 128. 

Tyrannical Sultan, (or other chief magiftrate,) how underftood, II. 616. 


U. V. 


Veffels, thofe which are abominable or etherwile, 1V. 87. 
Virgin, being an adult, cannot be contracted in marriage againft her will, I. 96. 
Virginity, figns of, deftroyed by any accident, I. gg.—evidence to, II. 669. 
Virile member, fine for the, 1V. 332. 
Umpire. ‘See Arbitrator.) 
Unauthorized perfon, (Faxoo:c,) contract of marriage executed by, TI. 117.—-fale bs, 
IL. 508. 
Uncircumcifed perfon, evidence of, admiffible, I]. 692. 
Uncle, teftimony of a nephew concerning his, Il. 687. 
4! 
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Unjuft perfon, 1. 74. IT. 671, (See 

Unlawful meats, 1V. 74.—drinks, (See Prohibited Liquors.) 

Vow of abftinence from a wife. (See Ai/a.)—conditional, involving a matter of right, I. 
469.—of a finful nature, muft be broken, §02.—pronounced with a refer~ 
vation of ‘* the will of Gon,” is null, 506. 

Vows, I. 491 to 561.—-with refpeét to the emancipation of a flave, 447, 536.—pro- 
nounced upon compulfion, III. 465. 

Ufufruct does not conftitute property, I. 132.—extent of, in hire, III, 314.—partition 
of, IV. 31. 

Ufufru€tuary wills, (meaning, bequefts of ufufruéd?,) IV. 527 to 534. 

Ufurer, teftimony of a, Il. 688. 

Usurparion, III. 522 to 560.—plea of, defeats a claim laid to the article, IIT. 101.-~ 
acknowledgment of, 154.——by a licenced flave, 498.—of articles of na 
value, §51. 

Ufurped property, flealing of, 11. 112.—compofition for, If]. 188.—alterations wrought 
upon, $32, 553-—damaging of, 542.—produce of, 545.—no hire demand- 
able for the ufe of, §50. 

meee flave, may be emancipated by the original proprietor, II. 510.—offences com- 
mitted by or upon, IV. 420 to 426. 

Ufurper, purchafing the article ufurped, whilft in his poffefion, I. 368.—placing in de-~ 
pofit the article ufurped, ILI. 271. 

Ufury, IT. 485. 

Utenfils, (wooden, ) ftealing of, II. 93.-——-compofed of, or ornamented with gold, or fi/ver, 
IV. 88. | 


affa fale, defcription of a, HI. 455. 

Wages, (See Hire.)—at what time duc, IIT. 316.—to a public partitioner, IV. 5. 

Walls, (and buildings,) ruinous, IV. 367 to 372. 

Walnuts, purchafe and fale of, I. 415. 

War to be waged againft infidels, II. 140.—in what manner to be conducted, 143 
to 145. 

Warlike ftores muft not be fold to aliens, IT. 153. 

Water, (tthe and tribute,) defined, I. 51.—an article of neutral property, II. 327.—ge- 
neral rules re{pecting, FV. 139.—claims to a right of, 147 to 153. 

Water courfe, IT. 440,—rules with refpect to, 1V. 136 to 142.—the digging and clean- 
ing of, 143 to 146. 

Weighing and meafuring, in purchafe and fale, II. 482, 491. 

Well, 
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Well, digging of, in the highway, II. 719.—partition of a, IV. 14. 

Wells, partnerfhip in, IT. 327.—appropriation of, to pious ufes, 357.—-accidents from, 
IV. 364. 

Wheat, purchafe and fale of, II. 494, 496, 500. 

Whoredom, means either fornication or adultery, 1. 81.—rules for afcertaining the perpe- 
tration of, II. 2 to 6.—various punifhments for the different degrees of, 8 to 
18.—(punifhable) what acts conftitute, 18 to 35.—evidence to, and retrac- 

| tation therefrom, 35 to 52.—purgation of witneffes to, 675. 

‘Widow, not entitled to maintenance from her deceafed hufband’s property, J. 407.—claim 
of, upon her hufband’s eftate, IT. 649. 

Widowhood, rules to be obferved by women during the period of, I. 370. 

Wife, is at liberty to remit her whole dower, or any part of it, I. 127, 133.—is not en- 
titled to any dower, under an invalid marriage diffolved before confumma- 
tion, 145.—may refufe confummation until fhe have received her dower, 
150.—regular mode of divorcing, 205, 206.—may be taken back after ene 
or two reverfible divorces, 289.—(under reverfible divorce) may adorn her- 
fclf, 299.—conne€tion with, not rendered illegal by a reverfible divorce, 
300.—(divorced) how rendered lawful to her hufband, 301.—is refponfible 
for the compenfation of Khoola, 316.—may fue for a feparation on the plea 
of impotence, 354.—edivorced by a fick hufband, inherits, if he dic before the 
expiration of her Edit, 273.—(divorced) muft be accommodated with an 
apartment, &c. 373.—divorced upon a pilgrimage, rules concerning, 375- 
rules with refpect to the maintenance and accommodation of, 392 to 405. 
~~(divorced) alimony to, 406 to 499.—may be chaftized by her hufband, IT. 
75, 81.—found in the ac of adultery, may be flain, 77.—ftealing from, 99. 
—(being a Afu/sioma) may inherit of her apoftate hufband, 232.—0of a mif- 
fing perfon, maintenance to the, 288.— —general rules with refpect to, 
292.—purchafed, by her hufband, as a flave, 385.—fuing for her main- 
tenance, 626.—Evidence of, concerning her hufband, 685.—~difpute with, 
concerning houfchold goods, II]. 99.—claimed by two men, 106.—ac- 
knowledgment refpecting, 169.— purchafed by her hufband, as a flave, 
385. 

Wilful murder, [V. 271, 272, &c. 

Will (in divorce) as contrafted with Liberty and option, I. 253. 

WILLA, MI]. 436 to 451.—various definitions of, and rules concerning, I. 425, 440, 444, 
452. Il. 240.—claims laid to the right of, HI. 71, 74. 

Willa Mawalat, VW). 437, 448. , 

Wixzis, IV. 446 to 558.—retractation of, 478 to 480.—by Mohabat, 483.—period of 
making, §03.—relative to emancipation, 510.—in favour of kin/men, or other 

412 connections, 
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connections, ¢17.—-w/ufrudixary, §27 to §34—~—niade by Zimmess, 530 
§39.—evidence with refpect to, §57.—-(for other panticulars fee 

Wine, punifhment inflicted for drinking, II. 53 to 58.—purchafe and fale of, II. 387, 
428, 454, 544.—(or pork) ufurpation of, 55 1.——dif-harge of debts by the fale, 
of, IV. 114.—porterage of, by a AGdfulman, 118.—-(for other particulars, 
refpecting, fee Prohibited Liquors.) 

Witneffes, in marriage, I. 74.—primary and fecondary, Il. 45, 709, 724.—purgation or 
approval of, 48, 672.—hired to give evidence, 695,—may retract, in court, 
what they have advanced through apprehenfion or forgetfulnefs, 696,—dil- 
agreement of, in their teftimony, 697.—/a//e, ftigmatizing of, 715.—re- 
tracting, in a cafe of retaliation, 723.—falfely accufing a perfon. of murder, 
Ill. 462.—(For other particulars, fee Evidence. Retraétation of Evidence.) 

Wives, four allowed to freemen, and two to flaves, I. 88.—Equal partition of cohabita- 
tinn required among a plurality of, 184. 

Woman, an adult may contraéherfclf in marriage, I. 9g.—cannot be contracted againft 
her will, g6.—may act as a magiftrate, 11. 633,—miay marry, on receiving 
advice of her widowhood or divorce, IV. 112.—fine for a, is half the fine 

Jor a man, 331.—fine for caufing her mifcarriage, 352.—cale of a perfon 
being found flain in a place belonging to a, 446. 

Women, rules to be obferved by, during their term of probation, I. 9¢73.—the per/ons of, 
confidered as objects of refpeét, 11. 33.—not required to engage in war, 141, 
148.—may be carried; upon military expeditions, 146.—muft not be flain in 
war, 148.—-can have no fhare in the public plunder, 178.—apoftacy of, 
from the faith, 227.—(men{truaus) method of receiving the evidence of, IT. 
620, 621.—evidence of, 666 to 670, 720.—decorum to be obferved towards, 
IV. 96.—abftinence from, in particular fituations, 103.—perfonal offences 
againit, 331, 352.—receiving fubfiftence from the public treafury, not liable 


to fines, 454. | 
Wool, fale of, upon the animal, IL. 433. 
Work, bail for the performance of, Il. 584. - 


Workman, hire of a, iLL. 318, 320. 

TForth, definition of the term, as ufed in this work, IV. 407. 

W ound occafions no penalty where no fear is left, IV. 348.—(mortal,) inficted by: ary 
uncertain hand, 444. 

Wounding, committed by highway robbers, II. 133. 

Wounds, various defcriptions of, and fines incurred by inflicting, IV. 338. 

Writings, various defcriptions of, 

Written teftimonials, t BN 2570: 


IN DE X, 


Y. 


or conditional yow, in divorce, I. 265. 
retractation of evidence to a, II, 727, 


Z. 


ZLABBAH, TV. 62 to 75. 

ZAKAT, I, 1 to 7o.—fubftitution of one thing for another, in the payment of it, lawful, 
17, 18.—property not exempted from, by an intervening defe€t, 30.—dif- 
burfement of, and the perfons to whofe ufe it is to be applied, 52.—cafes 
which do net conftitute a payment of it, 56. IT. 330.—not transferable from 
one city to another, 61.—domble, of whom exacted, Il. 222.—payment of, 
by a partner, 329. 

Zat, (aterm ufed for the perfon,) definition of, as ufed in the law, IV. 270. 

ZLeyf dirms, defcription of, IIT. 192. 

Zihér, definition af, and rules refpecting, 1. 326 to 343. 

Zimér property not fubjeét to Zakdt, I. 6. 

, declaration of, muft be credited with refpect to Zakdt, [. 33.—muft pay double 
tithes and double taxes, 4g.—not liable to moleftation on account of their 
faith, 177, 484.—cannot grant protection to aliens, [1]. 155.—can have no 
fhare in the public plunder, 178.—cannot retire out of a MufJulman territory, 
197.—reftrictions upon, with refpect to dre/s, &c. 220.—wives of, mutt 
not affociate with Miuffulman women, 220.—fealty of, how diffolved, 221. 
—purchafe and fale by, 544.—evidence of, 690.—cannot act on behalf of 
their infant children, III. 42.—cultivation of wafte lands by, IV. 131.— 
fines for offences againft, 332.—levying of fines with refpect to, 457-— 
wills made by, 534 to 539. 
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REFERRING TO THE 


Arabic Terms ufed, and the Authorities quoted, in this Work. 


(N. B. The Names of Perfons are in Capitals. + The Title of Law-Books.) 
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p. d. xxiii. ABoo HANELFA, drnion gl p.d. 
ABDOOLA IBN AsBas, (pn! aUlous XXlij. 
aS p. d. XXXVIL. ABoo Yoort,, jdgy gl P- d. xXilj. 
AzspooLa Inn Masaoop, aVlouc ABOO YOOSAF, tw yl ped. 
|, XXXVI. XXX]. : 
ABpooLalsn aL Mosarick, aVlouc Asoo JArin Hendoodnee, p> 
LST yt ped. xxxvilj. (GU glED p. ds XXXvilj. 
Ast Daoop, d4ld (oul P- d. xxi. Asoo HAREERA, Oy) om yl p- d. 
Abik, a! Vol. I. 278. XXXVIij. 
Asoo Bexr, © gil p. d. xij. Acklif, A431 . 692. 
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Add al Rahn, (>, Jols 1V. 195, 
229. 

Afoo, 422 I. 20. 

Ahl, Sd IV. 521. 

Abya al Mawat, ol ged Haat IV. 128. 

{Aumend Inn HANBAL, (2) el 
chai ped. xxix. 

Aila, Yul 1. 306. 

a I. 312. 

Ajeer Moofh tarich, S- yee yo Ill. 
350. 

Ajimee, (og*1 WL 443. 

Minin, is IT. 312. 

Akala, S\s\ Il. 465. 

Mkila, sisle IV. 448, 449, 452. 

Akir, 

Akkar, lis IV. #. 

fbraba, Us IV. 519. 

ALE[E Bin ABEE T ALIB, Gp (ics 
Ste cout p. de xj. 

+ Amslee, Colle p. d. xxxix. 

Amd, ne LV. 274. 

Ameen, (pel I. 618, IL. go. 


Syeer, 


pee IL. 71, 


Amir ben Yed, ov Lapel I. 249. — 
Amrit, Wye I, 548. Ilk, 48:1. 
ee oP IIT. 3609. 


Amroo Ibn al As, Qolatl unl sy 

Am Welidy gee) 1. 354:478. 

Ans Isn Mauix, GUL, pl gal 
p- d. xxilj. 

Arifh, Onset II. 43. 

Ar 00%, US 435 IV. 12. 

Arsees, sy 5 yl Ill. 152. 

Afb’ ar, 

As hér, yleol IV. 518. 

Afbooree, spas I. 39. 

Afoobat, & 

ren ny I HII. 444, 445- 

Afar, yee I. 47. 

Ateek, urs I. 421. 

Awlid, oJ, IV. 524. 

Awkiyat, 845 4! I. 24. 

Awleya, LJ,! IV. 292. 

Aytefa, dws) I. 562. 

Aynit, digs II. 589. 

AY’sHA, acwle p.d..xj. 

Axil, J3 I. 167. | 

Baheera, OAc! Il. 337- 

Batt, sus I. 503. 1V. 14 

Batena, silly I. 32. 

Baya, ek JI. 360. 

Bazdt, caclay III. 246. 


yas II. 204. 


Bazik, 
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Bézié, WSS IV. 158. » 
Cc II. 360. 
Binhirja, am ghy Il. 152. 

Dank, aslo ID. 564. 

Dar, ld I. 502. IV. 14. 

Dawee Hins, «im gcd 1. 383. 
Dawee Ghalt, bohée (ygs0 IV. 24, 25. 
Deenar, yoo 1. 24. Tl. 85. 


Dewan, (1320 11. 617. 


Beeya, 


Deyit, or Deeyat, cud TT. 43. 1V. 328. 


Dirk, \S yd I. 591. 

Dirm e¢ ys (pl. abl od) I. 24. IT. 85, 
313. III. 152. 

Edit, sr I. 83. 

Eunam, (oe! I. 491. 

Fakhiz, dx Il. 715. 

Faloos, (wahd Il. 305, 495- 

Pofid, Quals II. 428. 

Fafik, als I. 72. IL. 43, 613. 

} Fatavee Shafci, (ques ob ae p. d. 
XXXIX. 

+Fatdvee Kdzee Khan, isgls 
(je (Quals p. d. XXxIX. 

{Fatdvee Timoor Tafbee, _) yeni Urghs 


Cans p. d. xxxix. 
VoL. IV. 


tFatavee Imdm Sirrukhfh, el.! Legs 


Oecepa p. d. XXXIX. 
Fazoole, CM gncis I. 118. IL. 508. 
Fiddeeya, ssd3 1V. 385. | 
Firafh, owls I. 90, 163. 
Fitwa, (syra—ly3 II. 614. 
Ghasb, _4& Il. 522. 
Ghalla Mifla, aig ahé Il. 504. 
Ghorra, o,$ IV. 352. 
Hades, 1 po» 
tHadees Ma/b' hoor, _) ygine td % 


p. d. XXxix. 


Hakam, II. 638. 
Hakoonut-al-adil, \OaS| Swyeee IV. 
333° 


Hani, A= I. 47- 

HANBAL. (See AHMED Ibn Han- 
BAI.) 

HANELFA. (Sce Asoo HANEEF A.) 

HASSAN, (nut P- d. XXXVi. 

Hawa, |, Il. 689. 

Hawalit, Ul ga Il. 606. 

Hawlén Havwl, (54> «> Jam 1. 2. 

Hazir Zéminee, (Qiolo pole Il. 568. 

HEDAYA, eNO p.d. xxx. 


4K Hibba, 
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Hibba, ss MII. 2go. 

Fiddd, Siem I. 370. 

Hidd, Om» Il. 1. 

Hiddir, jd® Il. 81, 242. 

Hidj Fars, Ves ran 

Ayr, = ITT. 468. 

Hirbee, (ou P- d. xlu. II. 150. 
Hirs, j= II. 83. 

Hradnit, ilaa I. 385. 
Fabeex, Sxie III. 99, 100. 

Faifa, srstm 1V. 338. 

+ fama Kabeer pee oem P- d. XXxvi. 
+ Fama Sagheer, emo Bam P- d. XXXVi. 
Fanayat, slam (pl. WLU) 1V. 270. 
Fir Moltifick, —Xiode le Hl. 565. 
‘Jascevat, CL I. 188. 

Tbbik, st Il. 278. 

Feed, Num» IIL. 152. 

[ 1.85. 1V. 108. 

Thfin, (oar Il. 49. 

Ibtikar, Goal IV. 11g. 

Herd, ojlel UE. 312. 

Fthad Fars, Les Slew IL 140. 
Sirr, > II. 76. 

Fisyat, o> Il, arr. 

thhtidr, jUdonl VT. 244. 


Thram, a > 


Tkhtiaree Zebbab, di Lt aal AN. 
63. 

Tkrab, ol 51 III. 452. 

Tkrar, sl Ill. 137. 

Imam, Lol II. 248. 

Imam MOHAMMED, os ell 
p- d. XxXIv. 

Foal, \am Il. 249. 

T/mut Mawfimd, wryo pas Il. 201. 

Ifmut Makkowim, (yh Capac II. 
201. 

Tfeclad, Sdiul I. 478. 

Tfiibré, Iw IV. 103. 

Iftidanit, Ks\oal WE 243. 

Ipibkik, Glix| IL 503. 

Tfiblal, \Xgin\ Il. 670. 

Vifiné, ¢ lana I]. 542. 

Inték, wslic I. 419. 

Istiraree Zabbah, ‘di We | awl IV. 63. 

Kaba, wx5 p. d. lvi. 

Kabdla, eJ3 Il. 569. 

Kabla, sus p.d. hiv. 

Kadooree, LLIgO8 P» d. XXXVile 

Kafalit, Sas Il. 567. 

Kofilit be'l dirk SoS & las IL. 
576, 597» 

Kafeel 


SUPPLEMENTARY INDEX. 
Kafeel be'l dirk, SHS ky juiS Ul. Kbidr-al-Rooyat, dyg Mls Ul. 396. 


591s 597: 
Kafeex, ys II. 366. 
Kafeexz Tehan, (yi= ps Ill. 343. 
IV. 40. 
Kaima, aI I. 42. 
Kanz, per I. 39. 
Karz, Ves II. 488. II. 283. 
Kafim, pals IV. 3. 
Kati, \Us IV. 271, 
Katl amd, Os hs IV. 271. 
Kat! Khota, Was jus IV. 271. 
Kdszee, (quols I. 612. 
Kerdt, Sol 3 1. 27. 


Khalwat Saheeh, en ws I. 124, 


128. 
Khamr, 
Khams, (pang I, 40. II. 174. 
KuHAsAF, Wslase XXXVI. 

Khafee, (guacm I. 356. 

Khafoomat, 0 yaa Ill. 44. 

Khatn, A> IV. 518. 

Khetabia, arslax. Il. 689. 

Khianit, GUS I. 93. 
Khidr-al-Shirt, Loy sJt los H. 380. 
Khidr-al-tayeen, (-ar| _ylasm IT. 392, 


» IV. 154. 


Khidr - al ~Kabool, J ) st Je Il. 
362. 


Khidr-al Majlis, what! jn I. 
363. 

Khilés, Goto Tl. 597. 

Khird, cls II. 204. 

Khirgee, Coal 1. 44. II. 204. 

Khoola, > I. 314. 

Khoolteen, (pals IV. 161. 

Khoonfa, (oism IV. 559. 

Khoonfa Moofbkil, \Siisee Qdicm 1V. 
559- 

Kiran, Oba III, 481. 

Kirabeeat, Kal IV. 8s. 

Kirban, yes lV. 76. 

Kiffamit, crwelus TV. 427. 

Kifm, ws I. 184. 

Kiffmat, d& pus IV. 1. 

Kitéb Hookmee, (OK ws II. 629. 

Kitdbat, ey LAS III. 376. 

Kitdbee, (us p.d. xli. If. 212. 

Koor, ‘IL. §29. 

+KORAN, uly p. d. vill. 

Ladin, (lsd 1. 344- 


Lakeet, LoaaJ II, 257e 
7 Lookta, 
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Lookta, alax) I, 264. 

tT Mabfoot, Lops P- d.xxxv. *  * 

Mafkood, O gRteo If. 286. 

Mabiyat, Slylge IV gt ys 

Mabhjoor, = II. 5. 

Majboob, ynze? I. 356. 

Muayhis, ado J. 105. 

Majoos, Ones? 

Majoofec, cat i 

tMakamat, cololre p- d. XXXVI. 

Makar, )\Xo LI. 371. : 

Makroobh, 0 95% iI. 428, TV. 85. 

Mal, Je I. 28. I. 655. 

Mal Zimince, (grclo Me’ II. 568. 

Mateeat, SJL IV. 407. 

MALIK Bin Ans, (pail 49 SLs 
p. d. xxv. 

Mamelat, Sola. IV. 55. 

Man, ur I. 339. 

Mandal Moldzimi, Xx de — 
IV. 16. 

Manazil Mootbdyena, sislrre 3, 
IV. 16. 

Mankool, Sgt IV. 7. 

Mansil, \si4 Ih. 502. 

Mareez, USA ye II. 58s. 


Majbt, (oii I. $48. 
Mafheeat, Srsoo 1. 255+.” 
Masjid al hiram, Ho! & eer? ps . 
Avil § : 
+}Mafnad, iso P» 4. XXV. 
Maté, g Ke J. 28; 29. 
Matat, &xi. I. 91, 125, 129. 
Matooa, ogky TH. 470. 
Mawikil, \sla. IV. 448. 
Mawoalit, WI ye Ill: 437; 1V. 459. 
Mawiélee, CMI gre “Fa 12." 
Mawla, D y0 aes. di ib9e° 
—— chton| mt i wile 
Mawla-aila, Yel J ) 4-0 
Mawla Mawalat, lye 
437- 

Mawzee, (Quoye IV. 446. 
Mawatha, aa="” goo IV. 337. 
Mawain, (9 qe Ill. 338.. 
Mazoon, (jgobe IIT. 493. - 
MECCA, Xe p- d, lix. 
Mehrab, I= p. d. liv. 
Mibhr, yo J.122. ‘ 
Mibr Mifl, hiv a I. 148. 
Mibryjan, (j>ye0 IT. 449. 
Milk, CSL. I. 308. IL 655, 656. 

| Mifkal, 


y 4-0 It. 
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Mifkal, \\din I. 27. 

Mi/keen, (op Xie I. 53. 

Modjil, jo I. 150. I. 38. 
Moattick, in, I. 421. 
MOoAVIAH, & pglre Il. 617. p. d. xv. 
Mobah, cla, Il. 123. 

Mobarat, \ jr» I. 323. 

Modabbir, ove I. 475. 


Mobabat, lola III. 391. IV. 507. 


Mohakila, ads\ar Il. 434. 

MOHAMMED. (See Imém MonAm- 
MED.) 

Mobrim, (= P. d. lix. I. 85. IV. 
64. 

Mokéfa. (See Mokayeza.) 

Mokdyeza, adslae Il. 430, 469. II. 
31. 

Mokatib, _UslG, Ill. 376. 

Mokbuttut-le-boo, Jlalas~ I. 42. 

Molamifa, swede Il. 435. 

Moldzimat, £5). II. 489. 

Mondbiza, odulne Il. 435. 

Moniffaf, rraieg IV. 158. 

Moobeea, aes IL. 360. 

Moodia, (gcd. Il, 63. 

. Vor. IV. 


Moodia-ali-hee, ashe. gcrve Il. 63. 
Mosdéinat, Sih Il. 194. 
Mooftee, (arte. Il. 614. 
Mogjtabid, ogisr? I. 614, 615, 
Mookayeza. (See Mokdyeza.) 
Mookir, we I. 137. 
Mooktiddee, ( ste IV. 91. 
Mooltakit, lati, Il. 257. 
Moonkir, yao WI. 87, 
Moonfbid, Nero IL. 273. 
TMoontakkee, (gQRAde P- d. XXXIx. 
Moorabthat, &sc\ vo Tl. 469. . 
Moofee-be-hee, a4 Quope 
Moofee-le-b00, WS Quoye 
Moofh’ terree, Usprine II. 360. 
Moofldmin, (peAue Ii. 192. 
Moofibeen-marfoom, Cynye (=pherAvove IV. 
5505 % 
Mootkddim, pStare Il. 35. 
Mootwallee, (ghyre Il. 335. 
Mooflwifila, dhol puue II. 439. 
Moozkee, o% ue L. 630. 
Mofakdt, sislu.e IV. 54. 
Mofbirrak, S . pes IV. 120. 
Mofillis, s Sie IV. 162. 
4L 


bv, 466. 


Mowy:/, 
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Mewyil, Jonge I. 150. H. 38. - 


Mowsifa Ratiba, anil y sali ges IL 595. 


Moxdbinat, dis! 0 Il. 4.34. 

Mozahbimat, dD 0 IV. 422. 

Mozakkee, aide chp IL 48. 

Mozxarib, Wo) ylide HL. 211. 

IV. 39. 

Moxdribat, &s ylodee UI. 211. 

Muffulman (for Maojlliman,) to) yh 
p- d. I. 

Nabeez, Suri 1V. 155 

Nabr, = IV. 72. 

Najib, gies’ II. 460. 

Naki-Sabeeh, 

Nawadir, jyd\qi p.d. xxxvie 

Naweéyeeb, weeilgi UL 594. 

Nifka, aaa5 1. 392. 

Nihr (for Nabhr,) ~~ I. 337. 

Nikkab, cUG I. 71. 

Nifib, ai I. 2. 

Nooha, am 4 IIL, 338. 


Moxarea, as.)\: 


Nookoo Zabeeb, we) ¢ IV. 159. 


Nooxool, J93 I, 188. 
OBEYDOOLA, aUlwue p. d. xviii. 
Omak, ee P d. xii. 

& 


has p..d. XXXIX. 


Oréya, Us It. 434. - 

TO/fool, Sguol p. d. x4xi. 

OTHMAR, (Ofmani;) (ot pd tithe 

Rabbi Mil, Sle uy MI. 241. 

Raba, (9) IV. 188. 

Rakht, =) I. 28. 

+Rawayet Sabeeb, oe usta _y pe de 
XXXViil. 

TRewdyet Mafh'beor, yagive Calley 
p. d. xxxix. 

Ribdt, bl ; II. 357- 

Ribba, gi) Il. 489. 

Riyjadt, asm) I. 289, 

Rikdz, SU 1. 39-. 

Rikba, a3) Il. 309. 

ROME, ¢, ) Il. 183. 

Sad, ¢ Lo 1. 339. 

Sadka, ssduo III. 310.. 

Sadka Fittir, yas asrwo I. 62.. 

Safeeya, saw Il. 473. 

Sahib-al-Haw4é, lag)! —anlo IV. 337. 

Sabib-al-biddat, sous wlio IV.. 
337: 

Saraka, 03 ys IT. 82.. 

Satooka, Sq fgw UD. 152. 

Sawdyeem, 
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Sawdyeem, pel I. 10, 
Sayeeba, srshn Hk. 336. 

Sem, IV. 487. 

Seyid, Quo IV. 170. 
Shabbah-amd, xs agus, IV. 274- 
Shadja, dmv IV. 337. 
Shafee, Fees Ls TIT. 562. 
Shaffa, esses Ill. 562. 
SHAFEL, (aaslis p. d. xxvile 
Shidjil. (See Sidjil.) 

Shirb, ty II. 440. 

Shirkat, 255 i HL ags. 
Sbirra, | II. 360. 


Shiya, (Sheea,) sans pd xvi. I. 


425. 
Sidyet, dyln I. 437. 
Sidjil, Joo I. 628. 
Siftja, ax Il. 244. 
Sibl Ton Saad, Shao (pl chgw pd 
XXill. 
Sibra, |x Il. 269. 
Sikkir, yo IV. 158. 
Silib, Jou Ul. 181, 182. 
Sillim, Sou Tl. 516. 
Simmin, (Thimminy) (yg Ul. 360. 
Siz; 9 0 Il. 551. 


SirrGfy el I]. 223. 

Siyeeba, dari 1, 98. 

Sonna, eu» p. dix. 1. 904. 

Soolb, gv? Ml. 174. 

Sooni, (Soonee,) (dw P- d. 
I. 425. 

Sultan, (-jHadow I]. 279. 

Taatd, (oblai Il. 361. 

Tabayecn, (acl HI. 617. 

Tabeekh, 5 IV. 155. 

Tadbeer, wri 1.4.75. 

Tahdlif, Sle? II. 83. 

Tabkeem, J II, 638. 

Takddim, eSias II. 36. 

Takaza, Wolas IIl. 44- 

Takbirij, ¢_ sla! UL. 206. 

Taldk, 9X I. 200. 

Talik-ahfan} (cml WN I. 201. 

Taldk-biddat, ésdu 9b I. 203. 

Talik-hoofn, pom ixAb I. 202. 

Talak Kanbyat, &\AS 3 No I. 234. 

Taldkee, (ob II. 460. 

Talb- mawafiat, dail ye Ab HI. 
559. 

Talb-ifh’ had-wa-takreer, algal ule 


ae JU. 571. : 
| Talb- 
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Talb-khafoomat, Cre gi atin —Ab iil. 
572- 

TALHA, axe p.d. xi. 

Tameem Bin Tirra, 83, wy? wisi 
p. d. XXxvull. 

Tanfeel, \satd II. 180. 

Tafineed, dnous IV. 64. 

Tawleeat, &J4i II. 469. 

Tasecr, pp 535. 

Tazkecat, ES dS II. 48. 

Taxwee), e357 I, 72. 

Teberra, leas III. 414. 

Teferrif, pai II. 680. IIL. 469. 

Teyummim, yas 1. 195. 

Tohr, ]. 201. 

Usheea, aur! IV. 76. 

Wakeel, SN (See Agent.) 

Wakf, 34 IL 334. 

alee, Hs I. 149. Ill. 396, 520, 


IV. 124. 
WWalee-bayeed, Xuas C4 I. 97. 
alee Fandyat, sulin 
Walee-ad-dam, edS| =f? by. elie 
Walle. (See Wale.) 
Waffa, \34 Ill. 455. 
Wald Magroor, | syn ee 5 I. 484. 


— ied IV. 466. 
Wafeeat, duog 
Waffee, (Qing III. 396. IV. 466. 
Weofila, shoul, Il. 439. 
ideas Oe, II. 259. 
Widdeeyat, 2s) 4 
Wikalit, UL (See Agency.) 
Wikdlit Moofradit, 60 shoo 5)\5y II. 314. 
Willa, Yq. 425. Il. 240. HI. 71, 74, 
436. 

Willa Mawalat, 0D gre ys III. 437, 448. 
Waufk, hang I. 44. 
Yameens (spre} I. 491. 
Yameen-Ghamoos, (yo 9g (ors 1 492. 
Yameen-Moonakid, \t2n0 (othe I. 494. 
‘ameen-Lighoo, 3 (ophst 1. 494- 
Yawm-al Fittir, poulrs, I. 69. 
Yawm-al-Nihr, ps (4 I. Fo. 

Yd al Fittir, you! ous I. 62. 

Yd Kirban, Ohba ous IV. 76. 
YAZEED, Ou 7 Ps d. xviil. 

Zabbah, gid IV. 62. 
Zaki, lS) I. 1. 

Zdt, wid IV. 270. 

+Zébir-al Rawayat, wll yJI pls p-d. 

XXXVI. 
ZLéhir 
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+(Zdbir Rawdyet,) auly_) ols p. d. 
XXXVI. 

Zamin, tpelva II. 593. 

Zémin-be'l-Ohda, odgJ\Ls Urle II, 
596. 
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ERRATA in the FOURTH VOLUME. 


Page 37, line 23, for maintaining, r. maintains. 
96, mm 2, om Fed, r. Ta. 
116, ———= 11, == dependances, r. dependancies. 
210, ———14, == confider, r. confidered. 
244, ————- 8, —= on, r. in. 
403, me 2, (note,) for verfion, r. text. 
505, === 4, for ingenders, r. engenders, 
548, mee 14, ~~ exiftence, r. affiftance. 


